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PEEFACE. 




A FEW words are necessary to explain that the 
present work is intended to replace my “ Manual of 
Forest Jurisprudence,” published for the Government 
of India in 1882, and now out of print. Ten years 
have moreover passed aAvay, and consequently the 
work needed to he brought up to date, to say nothing 
of its receiving improvements in arrangement and 
matter. I have decided to omit the sketch of Indian 
Civil Procedure, and the Stamp and Begistration 
LaAvs. In its present form, it is hoped that Forest 
Officers (in India especially) will find the work more 
easy to refer to than' its predecessor. I hav^e only to 
add that these Lcctimes are not published with any 
official imprimatur whatever. 

B. H. BADEN-POAVELL. 


Oxford, 1893. 
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ELEMENTARY KOTIONS OF THE CIVIL (PRIVATE) LAAV. 
THE LAAV OF PERSONS AND THINGS. 


LECTURE I. 

, INTRODUCTORY. 

t 

THE STUDY OP LAW IN RELATION TO FOREST EDUCATION- 

On commencing this course of lectures, it will be desirable to 
offer some introductory remarks, e.\plaiuing bow the subject of 
law wbicb we are now to deal with, stands in relation to the 
general study of “ Forestry.”- Hitherto you have been regarding 
forest-lauds in the light both of a natural feature in the organiza¬ 
tion of the earth’s surface, and in that of an agency for the pro¬ 
duction of a certain class of materials. You ba\e considered 
that forests are a necessity for the physical well-being of most 
countries, almost as much as rivers, mountains, and seas, or any 
other natural features, are. Y'ou have also considered that 
Foiests constitute a storehouse, or rather a growing stock, of 
^materials which are practically indispensable to human welfare, 
and ot a kind for which no complete substitute can be found. 
The major products are timber for building and wood for iudus- 
trie.s and for fuel; the minor (or accessory) products are of many 
kinds, gums, resins, pitch, wood-oil^ bark, dye-stuffs^ tans and 
fibres, leaves, moss, and sometimes the dead leaves and humus. 
. \ou have also considered that from the point of view of this 
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direct utility, it is necessary to preserve, manage properly, and 
cultivate, forests; for otherwise they will — jjerhaps in a long 
time, but surely— deteriorate and cease to he of use; or at any 
rate will become of much less use, being inferior and degraded in 
their jn-oduce. It has also been an important branch of your 
study to observe how you can vary the treatment of forests so as 
to develop the production of the sort of material you want ; or 
in other words, so as best to attain to different objects which the 
public interest may demand. You have also learned something 
of the “ economy ” of forest management,—noting how the 
forest is a peculiar kind of producing-agency ; it differs for 
instance from an oi’chard, which, though consisting of a numher 
of trees, is yet destined only to yield fruit gathered from the 
branches year by year : it differs from a held of wheat or turnips 
where the entire area is stocked at once by a single operation, 
and the produce realized over the whole area at once, also by a 
single operation. A forest as it stands grewdng, is a permanent 
source of profit, and has to bo regarded as a “ stock ” or capital, 
to be maintained, and indeed increased and improved, and to be 
handed on liom one generation to another, while only its annual 
increase—the interest or proht of the capital—is utilized. But 
when you look on the portions of a country devoted to “ Forest,” 
in whatevei foim oi fashion, and note that large returns are ob¬ 
tained either of useful material or in money, you are led naturally 
to remember that whatever areas are capable of yieldiny value, 
are sure to be appropriated, and more or less jealously guarded’, 
by some one—either by individuals or by the State itself. They 
cease to be regarded as the air or open sea,—as merely natural 
objects free to the world at large ; they become “ Estates ” or 
pieces of property of a certain kind. 


Forests as property or estates. 

There are still, in some parts of the world, enormous ureas 
where forests have not yet become “ property.” The vast 
forests of Central Africa, may contain what would, if it were in 
India or in Germany, be untold wealth ; where it is, this great 
stock of material is of no present use to any one. And if any 
tribes are found on the borders of such a forest tract, every one 
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^Yill probably be at liberty to appropriate it, or clear aucl 
cultivate as bis own, any bit of laud be likes. 

A similar state of things bas existed in most countries in tbe 
distant past; but it gradually ceased, only leaving behind it a 
sort of lingering feeling in tbe minds of tbe ignorant— still 
experienced, by tbe way—that forests are somehow free to any 
one to do what be likes in or with, lint as society now exists, 
in every civilized, fully populated, and well-governed country, 
nearly the whole surface of tbe land is of some value, and bas 
accordingly been “ appropriated,” either by individuals, or 
bodies, or by tbe Crown, or by tbe public regarded as a cor¬ 
porate or united owner. Even Avbere there are large areas of 
barren waste, moor, or marsh-land, and these, perhaps, are 
neither enclosed nor put to any definite use, still, they are no 
longer regarded as “no man’s goods,” to be seized and held by 
tbe first comer at will ; they are recognized as the “ property ” 
of the Crown, the State, or the nation; and can only be dealt 
with in a specified way—a way which in time becomes pre¬ 
scribed by law. In India, for example, British rule commenced 
(a-d. 1705 — 177*2) in Bengal, and it is said that in tliose days as 
much as one-half of this now populous province was covered 
with jungle, uncultivated and unappropriated. At first, for 
some years, the Government took no notice of the waste wdiich 
adjoined already occupied estates: people seized on it, and 
encroached, and settled on it as they pleased. As late as the 
year 1819, the law' still took no notice of the riyht of projyertu 
over such w'aste ; only then it began to think of making the new 
occupiers pay the contribution to the State called land-revenue : 
and it was not till 1828 that the law (by Regulation III., still 
unrepealed) declared (what had always been the law or custom), 
riz., that “ waste ” land was Government property, and could 
not bo seized upon at pleasure. Gradnallj’ the Government 
realized the value of its waste lands ; and “ rules” began to bo 
made for their disposal, by lease or sale to intending cultivators. 
But still a long time elapsed before the Government of India con¬ 
ceived the idea of definitely setting apart large areas of such land 
to form village and public or State forests. 

In older nationalities, the surface of the country became much 
earlier appropriated, and is now completely divided up into 
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“ properties.” At the present clay the area of any civilized State 
may be likened to a chess-boai’d, on which the dift’ereut squares 
rei)resent so many “pieces of property.” Indeed, if you took 
a large scale map (such as we call a cadastral map) of any 
European district, and coloured separately each “ estate ” or piece 
of property according to its nature, or the kind of owner it had, 
you would lind that the whole map would present a patchwork 
of many colours; here a block of private agricultural land, next 
a moor appropriated to the Crown; next an estate belonging to a 
university, a schoc.1, or a hospital ; next an estate belonging to a 
commune, or to an association of some kind, next a churchyard or 
a cemetery, also regarded as a property, though not of any indi¬ 
vidual. Next there might be a forest belonging to some great 
land owner; next a smaller wood belonging to a private owner, 
and indicating his circumstances by the fact that it is only a 
coppice wood or worked by some form of “ petite culture; ” 
lastly, perhaps in a less populous part, along a great mountain 
range, there will be a vast tract of timber forest held by the State. 
Hence w e arc able to consider forests in a new light; we regard 
them as pieces of jfrojjerti/, as “ estates ” of a peculiar kind, 
and (as we shall see later on) having special characteristics. 

Inis is not only a matter of words: it is an important and 
most practical conception. Failure to grasp it in our colonies, 
and in other countries too, has been the cause why so little- 
progress has been made in putting forest conservancy on a 
rational basis. For if you realize the idea of a forest estate ta 
be cared tor as a piece of property and protected by law-, you 
will also acknowledge that a “piece of property,” if it is to be 
cither managed or protected, must be deGiied as to its limits, 
and all questions of right and obligation arising within those 
limits must be settled.* If that is not done, the forest is still 


I\o jH-actical conservancy of forests, siicli as tlie economic conditions of an 
entire country demaiKls, can ever l»o etfocted vvitLout tlie <lelinite constitution of 
compact public estates, large enough to be thoroughly manageable with reference 
to all soils of ecoiioimc conditions—production of timbei and provision for 
grazing and other useful right-s ot user. It is sometimes supposed that the 
whole^le destniction or ciitlmg away, ])y lumbermen, of the natural forest can 
hit sumciently compensated for by eneom-aging tlie plantation of individual tives 

ordinary farmers can 

spaie toi the purpose) all over the“6tnte or countrv Fven if the fnfnm nfe? n 
could be lor ever iusured, the uSt rS ob^bh!'wo 1 
tlie greater amenity or pleasantness of the localitv Antin'nti' 'ix-z.rvn ^ i 
vcououaeally for tbe^ tbu/.r ..WJ beSet 
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in a fluid, uncrystallized state ; it liardly deserves to be called 
property,*' and in consequence any real conservancy will be 
unattainable. And it will at once occur to you, that if forest • 
and other estates are to be recognized as iiieces of lyroperty in 
the above sense, the recognition can only be* made practical and 
operative by some action on the part of the national legislature 
or central authority, whereby, the State, the person, or body 
(as the case may be), who has become the owner, is protected in 
his enjoyment within certain local limits, and other persons are 
prevented from wrongful interference. Law is the vleclaratiou 
of the nation (through its sovereign, its constituted parliament, 
or other legislative authority) that certain things are, or are not, 
to be done ; and this declaration is enforced —to put it very broadly 
— by the public authority making things unpleasant for the party 
who disobeys or fails to acknowledge the rights and obligations 
declared. The provision of the disagreeable consequence, what¬ 
ever it is, whether to pay damages, or suffer imprisonment, or 
pay a fine, is what gives effect to the law, and is called its 
sanction or, to put the whole matter in other words, law 
declares or recognises, that some persons have the right to 
appropriate things or become their owner; and other persons 
have the corresponding ohligation to respect the right and to 
abstain from acts of interference, the law threatening some 
remedy, or some punishment, in case of disobedience. 

We have then to study law as creating or recognising rights 
and obligations ; and as constituting property by declaring 
certain rights to exist in a person (called the owner), and 
possibly also other rights, existing in favour of other persons, not 
being ownership rights. In each case the law enforces the 
declaration by imposing penalties or liabilities on persons 
infringing its terms. 


Now borest officers are the managers and controllers of forest 
estates ; and as sucli they enter into various relations with the 
public, and with individuals. They require to know something 
of the principles on winch the right of property is based, 
and about rights of user; something, about their ow’u legal 

tereJ, that in endeavouring to realise any ct asidorable aiuouut of wood, it would 
be necessary to glean single trees over an enormous extent of country : and this 
if • V costly. This, however, is only one of the objections, by way of 
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uties and tlieir position as public officers ; and something about 
the principles which regulate their contract relations with 
woi-kmen, buyers of forest produce, and others. We have to 
keep our study, however, within the narrowest limits possible, 
because forest officers are not lawyers : a knowledge of law is not 
their primary requisite, but only a secondary or subsidiary one. 


The basis of lair. 

In law, as in every other science or art, we begin with certain 
very simple and elementary conceptions. Science, is, after all, 
only common knowledge systematized and arranged. It always 
starts from the simplest facts of observation and experience, and 
places those facts in a right relation one to the other; it then 
proceeds from simple to more complex relations ; and gradually 
we are able to advance to the connection of whole sets of such 
relations to other whole sets. So it is in law. W^e commence 
accordingly with a very simple and obvious fact. The world 
around us that with which our bodily life is directly concerned — 
obviously consists of two broad classes of constituent objects, the 
PEESONS or human beings in it ; and the things in it— the soil, 
trees, and articles generally, whether artificially made or natural, 
and whether they are fixed or can be moved from hand to hand. 
Animals are regarded as things, because they have not the 
characteristics ot persons, i.c. (as we shall afterwards see), they 
do not possess rights, except in a secondary sense, as when wo 
prohibit cruelty to animals by law. And then the po-son-s stand 
in some relation to the thinys : for the soil and other objects are 
mostly of use; some of them are absolutely necessary to human 
livelihood. Consequently, at an early stage, some form of 
a 2 yproi)riation of things or different parts of things, began to be 
recognised. 

How this idea of ai)propriatiori and ownership grew up and 
■ advanced to its modern form, we do not now enquire; that is a 
matter for the historical jurist to trace out; and a very interest¬ 
ing study it is : but we cannot concern ourselves with it here. 
It may be permitted to remark, however, that the idea of 
induidual permanent apj/ropriation is one that only has slowlv 
growu into its modern form. The idea is at first most readily 


miST/fy. 


THE BASIS OF LAW. 


7 



\ 


accepted with regard to moveable articles, especially those which 
are made by the exercise of individual skill, labour, and thought. 
In early historic or pre-historic times, a tree in a forest was 
probably regarded as no more the subject of property than the 
air or the sea ; but if a man cut a bit of wood and fashioned it 
into a cup or a platter, it soon came to be felt that he had 
some particular claim to the finished article, which his fellows 
had not. And in the course of time, the same thing would 
happen when bits of land were laboriously cleared or made into 
fields. So it has come to pass that as the relations of men 
widened and the Avants of more civilized life increased, nearly 
everything that, by nature, is capable of appropriation, has been 
apjjropriated ; and in our own times it is looked on us quite 
a natural condition—a matter of course- that “everything 
should have an owner.” 

But how is this sentiment that one person has a special claim 
to any object, or to a piece of land, given effect to ? In the 
course of time there is always some king or council of elders, or 
other central authority, which, at first fitfully and perhaps 
tyiannically, but afterwards in a more regular Avay, gives effect 
to or enforces the general sentiment. In the end, rights of 
pioperty become formally established and enforced by the power 
of the State. To i)ut it shortly, the way in which the central 
authority gives effect to the sentiment of ownership, is (as 
already stated) by acknowledging that the person Ave will noAV 
call owner, has a riiiht to the thing he OAvns, which others liaA'e 
not: and it one has a rifiht, some others or all others (as the 
case may require) have a corresponding diitij or oUicjation not to 
interfere Avitli that right. 

But it is not only in the case of persons and the thiiiffs around 
them, that this question of riciht on one side and ohlUjatlon oii 
the other, arises. For “ persons,” at any rate Avhere they live 
in a tolerably civilized society and form a nation, also stand 
in some definite relation to one another, and to the Avhole body. 
In the first place, a person has certain rights in virtue of his 
mere being and birth. He is recognized as having a ri(ght to his 
personal freedom, and to safety from being killed and robbed 
Slid injured ; he has a right to his good name and character; 
and to a ceitain station in life, as a citizen, a prince, a peer of 



'"file realm, etc. A correspoudiug ohligation lies on all other 
persons, not to infringe the right. Again, as a citizen or 
member of the State, he has both ohlUjationH and rights as 
well; he has a right to call the public authority to his help if 
he is wronged: he has a right (however regulated by lav.') to a 
vote concerning the representation of his town, county, etc., in 
the difterent legislative assemblies or Local Government Boards ; 
lie is obliged to pay taxes, and to do various things required for 
the general convenience. He is required to abstain from various 
acts that threaten or destroy public peace and security, and if 
he fails in this respect, the law will panis/i him, as an offender 
against the community at large. 

Then again, persons stand in a natural relation to each other 
in the family, as parent and child, husband and wife ; guardian 
and ward: and here other rights and obligations arise. And 
lastly, a vast variety of relations between persons, do not exist 
naturally, but are called into existence by some voluntary act on 
the part of either of them ; and here again the result of such 
action is to create a right on one side, and an obligation on the 
other. Very often, too, the occurrence of some involuntary 
event, or some wrong-doing on either side, gives rise to rights 
on one side and obligations on the other. 

Vou will observe that not only is there always an obligation 
corresponding to a right (for you cannot have a right without 
someone also being obliged to respect it); but also these rights 
and obligations are (when they arise out of human dealings) in 
many cases reciprocal, i.e., not only does one person have a 
right and the other an obligation, but vice versa, the person 
who has the obligation has also a right. If A. enters into an 
agreement with B. that B. shall take and make a box for A.; 
A. has the right to B.’s services in making the box, and also to 
the box itself when finished ; and B. has the obligation to make 
the box and hand it over ; but then again B. has the reciprocal 
right to get his £1 and A. has the obligation to pay it. 

Accoi’ding to the fact just stated, that gwrsons may liave rights 
(and bear obligations) in various capacities, i.e., in themselves 
as human beings; as men in a certain State or community; as 
citizens of a certain country, and subjects of a certain Govern¬ 
ment; in their family relations, and also as brought into 
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voluntary (or involuntary) relations with othe^‘ persons ; wo have 
a natural and convenient standpoint from Avhich to regard the 
laws which create, define, and enforce these rights and obliga¬ 
tions. Eights and obligations, and the laws that create or 
define them, may be regarded (1) as concerning “ persons ” in 
the aggregate, i.c., as concerning the whole community as 
rejn’esentod by the Government or the State. Thus there are 
laws which define the constitution of the central and subordinate 
Governments, regulate the appointment and the duties, powers, 
and privileges of the Crown and of the j\Iinisters of .State, and 
of Parliaments and State departments (in England, Secretaries 
of State and Government boards or councils). Under this head 
we therefore speak of constitutional rights, and of constitutional 
law, as regulating these matters.’ 

(2) Next, the law creates rights and obligations which we 
can distinguish as attaching to the individual persons (who are 
the subjects of the State), in their jnihlic relations, that is, in 
their individual relation to the collective body, and its repre¬ 
sentative—which is the State or the. Government in Avhatever 
form it exists. And hei| we speak of public rights and duties, and 
of public law. Such aje laws (and obligations enforced by thorn) 
concerning the paym.eiit of taxes, tolls, and customs duties: 
criminal law and procedure : laAvs regulating the procedure of 
Courts for enforcing the (civil) law of private rights: laws regulat¬ 
ing postal, telegraphic, and other communications; regardingrail- 
Avays, canals, &c. : laAvs for establishing and protecting State or 
national forests; laws regulating the public currency in paper 
and in coin : laws regulating public health, c.(/., sanitary laAvs ; 
laAVS regarding prisons, lunatic asylums, &c. 

(3) Lastly, there is a vast body of rights and obligations 
existing between private persons as such, Avith Avhich the State, 
or other people generally, have no direct concern. Such rights 
arise (a) out of natural relationship —as between parent and child, 
husband and Avife, &c.; (b) out of apreeincnis, viz., all forms of 
contract; (c) out of acts which give rise to claims for,compensa¬ 
tion-, i.c., wrongful acts, which are called “torts” or private 

’ liicludii'.g, also, the udations of colonies to the mother country ; thfedecluiiH<r 
ol war or )ieace, control of tlio army and navy, and tbo law of succession to the 
tin-one and to other Stale oflices. 
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wrongs (as distinct from crimes, misdemeanours, or ofi’euces 
whicli live inthllc wrongs), and (d) out of certain circumstances or 
involuntary acts or events, which give rise to sjiecial rights and 


obligations. Laws dealing with this class of rights and obliga¬ 
tions arc often classed under tho head of " jirivate (civil) law.” 

This throe-fold distinction of constitutional law, public law, 
and private law, is obvious; but it cannot be carried too far, nor 
can it be made the basis of our classification throughout. It is 
obvious that these relations of life—private and public—often 
intermingle and cross each other. When the State, for instance, 
for various reasons, undertakes the management of forests, and 
does so in virtue of its being the owner, it has many rights and 
duties of a proprietor which are governed by the same laws as 


those which affect private proprietors. Forest officers as such, 
may be subject to public law as regards their duty, but may also 
be subject to the rules of private law, as regards sales of forest 
produce, and contracts they make for works, or acts they may 
periorm in excess of their dutj*. This crossing or intermingling 
of relations would give rise to confusion. In order therefore to 
haie a gieatei facility for study, we proceed to classify rights and 
ohiigations in another wav. 


liut before we proceed to consider this scheme of classification, 
let us pause a luonicnt to answer the question—to what extent 
are ue to carry our study of the law ? However classified, the 
entire series of “ rights ” and “ obligations ” arising in one way 
or another, is a very large one; and it is desirable to be re¬ 
assured at the outset, and not to start with the feeling that we 
are going to commit ourselves to a wide sea which has no shores. 
Let us at once- be satisfied that our survey of law will bo an 
extremely limited one. 1 here are however several ways in 
which ue might effect a limitation; and these ways are not 
all equally desirable. I might for instance, start with special 
enactments (or the unwritten laws, as explained in text books), 
which relate directly to Forests; and I might simply read out 
and comment on, those provisions, saying nothing about general 
principles. This course would however soon prove to be both 
difficult and unprofitable. And at best it could be followed 
only with the result of obtaining a very empirical knowledge 
and one which would be difficult to retain in the memoiy, and 
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still more difficult to enlarge or apply properly, as occasion 
bei-eafter might require. It has been said, “ he Icnows not the 
Ian who knows not the reason (or underlying principle) of the 
law. Therefore it is desirable to lay a certain foundation, and 
to understand the general framework — the main ideas on which 
the specific laws we are concerned with, rest. Only I shall try 
and make this rfencrnl study of ■principles as simple as possible 
and confined to what directly leads up to the forest law and 
concerns it. 

A forest officer approaching the study of law, is in th'' position 
of a person entering a library, the books of which are all devoted 
to one large subject, and which are arranged in shelves—each 
shelf belonging to a special branch of the whole. Practically, 
he is concerned only with certain shelves, and, indeed, only 
with certain books in the shelf; but there are obvious 
adva)itages to bo gained from understanding w’hat the whole 
libiai}' consists of, and how its shelves or divisions are arrangedi 

In the first place, I must observe that we at once discard from 
oui consideration a large body of law which goes beyond the 
individual and the public of any one nation or State, and deals 
with the relations of nation to nation. This is called Inter¬ 
national Law ; it is both “ public ” and “ private.” 

Public International Law deals with the questiors of war and 
neutrality, the laws of capture, of contraband of war, kc. ; here it is 
a question of right between one nation as a whole and another, 
^ihatc International Law deals with questions which arise out of in- 
' ividual riglits in one country, in their relation to the law of another 
country. A very common instance, is the question of the oficct in 
Itnglaud of a judgment of a Court (say) of Franco or Germany. 


^ e also pass over the entire body of law, concerned with the 
onsiifntio]iy the Crown, and the Government of the country, 
its 1 ailiament, and law of election and representation. Of 
roo-^ ulso, we shall have very little to say, except as 

or^hiw^ lii’iinches—(1) tho Forest law, (2) the Criminal law, 

acts " and punishing acts of individuals, when those 

of taxati^^^^ security of the public. For the rest, the laws 
on, of health, of inland revenue, and regarding coni- 
muincations--~i)n^f rvm m i n mi a ' 

post-omce, railways, and others, will not occupy 

* s 0 tlxQ j)ricQf^, persons and things we will speak 


FOREST LAW. 


presently. Here, however, we can note generally, that our study 
will exclude all that part of private law which relates to uatui’al 
relationship, and status in life. Our whole study will, in fact, 
he limited to (1) certain branches of the private law of persons 
and things ; (2) to a sketch of criminal law and procedure ; and 
(3) (in more detail) the Forest law. 

In the continental schools, a- somewhat more extended pro¬ 
gramme is undertaken; and the text hooks go through the 
entire scheme of constitutional, public, and private law, of 
course only touching on the main heads and principles. I have 
not thought it practicable to attempt so much. I will, however, 
present you with an outline of the general framework of the 
(private) law of persons and things : and for this purpose I will 
first of all give you a table or conspectus (in two parts) which 
I have abridged and adapted from that given by Dr. Justus 
Olshausen in his text book for the Eberswalde Forest Academy. 
It is not expected that you will remember or be able to write 
out this table as a whole, but it will be available for reference, 
and will serve as a guide to the order and sequence of the 
remarks I have to ofier. 

In order to explain the table,, let us revert once more to the 
question of classifying rights. As a basis of grouping, we make 
use of the obvious distinction of “persons” and “things,” 
already alluded to (p, 6). All rights and obligations reside in, 
and attach to, “persons.” “Things” are the material (but 
sometimes the incorporeal) objects around us, and in respect of 
which, rights exist. And we commence by briefly examining, 
and trying to lay hold of, certain general ideas concerning 
(A) the nature of rights and obligations in themselves; (B) con¬ 
cerning rights as they subsist between person and person, or, as 
the lawyers say, concerning “personal rights; ” and (C) lastly, 
concerning rights to and over things, or, as the lawyers say, 
concerning “ rights in re.” 





CONSPECTUS. 

PART I. 

(PRELTMINARY LEGAL NOTIONS.) 

A. GENEEAL IDEAS ABOUT EIGHTS AND OBLIGATIONS. 

I. The meaning attached to the term Legal right (ideas involved 
ill “a riglit/’) 

II. Eights regarded as the creation of Law. —(Written Law,— 
Unwritten or “Common’’ law—Custom.—Characteristics of 
law. Lxtent and binding force of law.—Laws and “ execu¬ 
tive ” orders.—Interpretation of laws.) 

III. Eights regarded as arising out of human dealings and acts, 

and out of events. (Causes which produce rights or divest 

persons of them.—Facts arc either “Events” or “Acts.”_ 

Xecessaiy chaiacteristics of a legal act.—(u) Lone volun¬ 
tarily for a purpose.—(6) consciously.—(c) manifested out¬ 
wardly.—Ecmarks on these three characteristics.—Legal 
acts affected by conditions.—Effect of Effect of 

lapse of time.) 

IV. The protection of rights and enforcement of obligations in 

general. 

1. Vrivato force or self-help. 

2. rreventive action of law. 

3. Ivcmedial action of law.— {^Injunction —specific 

cince — damages,) 

B. GENEEAL IDEAS ABOUT PEESONS, 

{Natural jyersons —Normal and abnormal jwsons—Artificial 
or Juristical 2yei'S07is,) 

C. GENEEAL IDEAS ABOUT THINGS. f 

{Classification things — coipOreal — incorporeal — moveable^ 

im mv re CfblCj cfr. ) 
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Referriug to this cons 2 >ectiis it is easy to understand tliat 
nnder the lieads—A, B, and C, we shall have to consider some 
general points which we need always to hear in mind, in order 
to understand almost everything that follows. Having thus 
gained some elemeutai’y conception of Avhat is involved in the 
terms “ right,” “ person ” and ” thing,” in fjenend, we next come 
to (Part II.), those general legal principles which relate to 
particular kinds of rights and obligations (Private Civil Law). 

How are we to classify or arrange these rights and obligations 
conveniently, according to their kind, r.o as to bo able to examine 
them ? There are several methods of classification recognized ; 
and they are discussed in the standard works on Jurisprudence. 
I am not going to trouble you with any details, and I therefore 
adopt without discussion, a classitication that will best suit ns. 
This classification of rights (according to their kind) depends on 
the fact already alluded to, that ‘'persons" are the subject of 
rights; and these persons have (I.) rights arising without any 
kind of action, dealing, or agreement, on their part, and merely 
by the fact of their birth or existence—as members of a certain 
(Jivil society, or as in a certain condition of life, or as members 
of a family and having a certain natural relationship to one 
another. This class is distinguished by the fact that the right 
comes into being independently of any action of the parties. 
(II.) Plights which arise solely in consequence (u) of some dealing, 
or relation voluntarily entered into, with other persons : or {b) 
arising under certain circumstances. (HI.) Rights which exist 
in connection with “ things.” 
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GENERAL PRINCIPLES OF THE LAW OF PERSONAL 
PIGHTS and OBLIGATIONS. (CIVIL (PRIVATE) 
LAW.) 

I. STATUS EIGHTS, &c. 

II. EIGHTS AND OBLIGATIONS OF PEESONS AEISING OUT 

OF DEALINGS WITH OTHEE PEESONS. 

(A) The parties concerned. 

(The right-holder {creditor) — the obligation holder {debitor). 
(Jascs where there are one or more than one party on 
either side, e.g. principal and snret}'.) 

(B) The substance of the right and obligation. 

(Perfonnaneo—compensation for failure to perform — interest 
on debt.) 

(C) How the right, &c., arises. 

1. Out of contractin' agreement, (here we consider what a 

contract is : when it is valid and when it is void.) 

2. Out of some relations tliat resemble contract, but tliero is 

no acUial agreement, cither ex])ress or implied. 

3. Out of xvrong-doing or “tort.^^ 

(D) How the obligation, &c., acts or operates. 

(Nature of performance, as to extent, mode, time, and place.) 

(E) How the obligation, &c., ceases or comes to an end. 

III. RIGHTS (OF PERSONS) IN AND OVER THINGS. 

(A) Possession. 

1. Its legal nature and various kinds, 

2. What things arc capable of possession. 

3. How it may be lost. 

4. Legal consetiiiences of possession, 

<B) Ownership or right of property. 

f 1. Prescription. 

1. Alodcs of acquisition.’ Accession (including rights in 

^ j game and hshenes. 

V 3. Forms of transfer. 

2. Nature and special features of ownership. 

3. Legal restrictions on the right of ownership, {a) in 

general, (6) special in Forest estates. 

(C) Rights enjoyed by one party on or over the property of 
another. 

General nature of such rights, 
o* -^Pre-emption and other special rights. 

3. Rights of use?' —‘‘easements'’ or “servitudes” — in¬ 
cluding nsufruct. 
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I have explaiuecl that it is not my intention to include class I. 
in our study. Rights of persons as citizens (right to freedom of 
person, to protection, to vote, &c. &c.)' and family'rights, as 
father of a family, husband of a -wife, guardian of a ward, &c., 
we shall pass over. ^Ye shall confine ourselves to heads II. 
and III. These it will be observed, have a feature common to 
both, on which account the German writers call them collectively, 
“ Termoycns-vcchtc ”—a term for which I wish I could find a neat 
English equivalent.’ I can only explain the common feature 
by saying that these rights are all concerned with some benefits, 
interests or advantages which the law recognizes and enforces, 
as constituting or contributing to a man’s means oUivcUhood: 
or which go to enable him to live or carry on his worldly existence 
in comfort, in his natural station, occupation or position. 

I think this geiit*ral scheme—or abstract of the contents of 
some of the shelves in our imaginary law library — will be at once 
intelligible to you. The remarks which follow, will deal seriatim 
with so many of the headings as it is desirable to comment on; 
others will be passed over with hardly any notice. For example, 
in the case of rights arising out of contract and tort II. (C. 
1> 2, 3,) which would occupy a long course of lectures and 
require detailed study for the barrister or solicitor, wo shall only 
brielly deal with general outlines. But head ITT. (A. B. C.) on 
the other liand, so directly concerns the basis of the special Forest 
law, that we shall have to consider more carefully a number of 
points coming under each of the sub-heads. 

The group of subjects represented by the headings of the 
Conspectus (Part I. and Part II.) will constitute tho°wholo of 
our study of the General prinajjles of the Civil (Priratc) Law. 
"We shall then proceed to deal with the general Icatures of 
Cnminal Law and Criminal Procedure. Tho remaining part of 
our course will consist of lectures on Poorest Law — i.e. on the 
special treatment of Forest property (and rights concerning it) 
as pi^ovided by law: on the legal protection of forests, by means 
of the special Forest Acts and also the general Criminal Law : 
and (finally) on the Forest Service, regarded as tho subject of 
legal regulation. c 


* In tlio dictionarj' “ Yernidgeu ” means ability, faculty, &c., nml in tlie nln-ase 
al'ovo, itrefois to tho whole of tho “means ’’ or “facilities” which n man ucssesscs 
tor coniiiuung his daily life and occupation. ^ 
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LECTURE II. 


(A) OP BIGHTS AND OBLIGATIONS IN GENEBAL. 

1. The meaning attached to the term “ Right.” 

Tlie term which will most naturally first attract our attention 
is one that we have been obliged already freely to make use of. 

By ‘‘right’’ we mean only (for our present course) such a 
right as the law recognizes; in short we deal with legal rights 
only. A person who has only his own force or power of persua¬ 
sion to enable him to do something, may possess the “ ability ” 
or “might ” to act, but not necessaril}- a right/' If, further^ 
public opinion approves of his doing something, and disapproves 
of others interfering witli him in so doing, he is said to have a 
moral right; ” but this again is not necessarily a larfal right. 
A man who loses money at a game of whist is “bound in 
honour ” to pay it, and society has a distinct feeling on the 
subject ; but no legal right to recover the amount would be re¬ 
cognized in a court of law. If, however, irrespective of a man’s 
own ability, or of the public approval or sentiment, the State will 
protect him in doing as he wishes, and will compel sucli acts or 
forbearances on the part of other people as are necessary in order 
that his wish may be carried out, then he is said to have a 
legal right.” 

In the notion of rir/ltt it will bo observed, four terms are 
involved: — 


I* A person onlitled; 2. An object; 3. An act or forbear- 
ancc , 4. A person obliged. But it is not necessary that all 
jmr should aotuully exist together. To take Professor 'Holland’s 
da' testator leaves his daughter a silver teapot ; the 

tho*^l Person entitled (1), the teapot is the ohjrct ^2), 

per-son article to her is the act (3), the executor or 

fdl " deceased’s estate, is the person uhVnjcd 

• • ^ c ohjcct ” may not always exist: e.rj. A. h^is a right to 

. s senices under agreement, here A. is (1) the person entitled 
sen ICC IS tie act (3), Tl. is the person obliged (4); there is 
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no direct object (2). Or the “ object ” may be more or loss ideal 
or metaphorical, e.g. I have a right to my reputation and the 
law will give damages against any one who defames me. Here 
I am the person entitled (1); my reputation is the (rather 
metaphorical) object (2), the forbearance to injure it is (3), and 
the person obliged is (4)—^in this case, all my fellow subjects. 
This leads me briefly to note that some rights exist against one 
or more persons in special relation to the right-holder (jura in 
jycrsonam of the Roman lawyers); others against all the world 
(jtira in ; ’)/;)•* It may hero be repeated that whenever there is 
a right which is declared, recognised, or defined by law, there is 
always an obligation on some one person, or more than one, or on 
the public at large (all persons subject to the law) to respect that 
right—to do or not to do something. "Without this the right 
would be inoperative; it is hardly possible to conceive a 
person having a right and yet no one having any correspond¬ 
ing obligation at all. And whenever there is a right, and it is 
infringed in any way, there is alw'ays a legal remedy ; a suit 
will lie. 


2. Rights regarded as the creation of law: Remarks on the 
“ Common ” (or unwritten) law, Custom, and Statute law. 

The rights that we are concerned with being only legal rights, 
these rights are established and defined, or are at least recog¬ 
nised, either by written law (Statute or Act of the Ijegislature) or 
by “ Common ” law. “ Custom ” is also recognised, as applying 
generally to all classes, or as a special rule ai^plying to a particu¬ 
lar class of persons, or to a particular part of the country, or to a 
particular trade, or subject. In England what is known as the 
“Common law” is really general customary law which has 
become fixed by the growth of centuries and has been formu- 


1 Tlift stu'lent will not confuse between the tenns^am in re and jura in rcvi. 
1’he foiiner refers to lights in respect of “ tilings ” {Snchenrecht ) ; tlie hitter refer 
to rights which do not concern any “ thing,” hut which avail against every one in 
general, not only against sonic determinate i>orson : the “person obliged ” is here 
so general or indetenninatc, that attention is turned rather to the object or the 
act of forbearance {rew)- So a jiidgiiient which declares an absolute right or 
status, e.g.j that a woinaii is or i.‘ not lawfully iiiarried, is said to bo a iiidtuueiit 
dn ran, because it concenis the whole body of subjects of the lenhii, and is not 
like a judgiiKHit which roerely decides that B. owes A. (and not the whole world) 
a certain dtbt, duty of .srrnce, kc. 
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lated in the course of the administration of justice, by courts 
and judges; it is now known from precedents ” and reported 
cases,’’ and is explained in text books. Particular customs ot 
places (and tribes or castes in India) are allowed to be enforced, 
provided they are proved to exist as certain, uniform, and 
always observed; provisions will often be found in Acts of. the 
Legislature directing that certain sections of the Act are to be 
taken subject to any custom of trade or business, or to a local 
custom. Customs, besides being uniform and of long standing, 
must not be opposed to public morality, or policy, or to any 
positive law. 

AVhatever the form of the law—written, unwritten, or custom- 
ary, it has (as regards rights) this feature, that it declares or 
recognises a 7i(/ht in one or more persons, and a corresponding 
or oUigation lying on one or more other persons. The law 
is always armed with a scmctio)t (p. 7), but the sanction is not 
always directly mentioned. In fact it is much oftener a matter 
of principle, forming a branch of law in itself, as (c.r/.) the law of 
damages. If the right is infringed, the court, before which a 
suit is brought, will decree the appropriate remedy or award 
clamages; the application of these is the sanction of the law. 
Criminal law, however, which threatens specific fines or other 
penalties for breach of its several profusions, is an instance of 
law where the sanction is directly expressed in all cases. 

As rights may be created by law or custom, so there may be a 
•cessation of rights by law; or one custom may have become 
changed or abrogated by another custom, 

A few words have to be said about the written law. In Eng¬ 
land, the Parliament can make laws for the whole dominion. 
-But India and the colonies have Legislatures of their own as pro¬ 
vided by constitutional law.' There is nothing to prevent the 
British Parliament from passing {e.g,) a Forest Law for India ; 
but in practice such matters are left to local legislation. 

Laws usually declare their local extent^ whether applying 
to the whole empire or to some part of it; ^ and in their nature 

India is ^^overned pursuant to au Act of Parliament of 18^8, 

I orriqinfn better Goveriiiucnt of hulia.” And its local and central 

limb Provided for and regulated by the ‘‘ Indiaii Councils Act,” 1861.* 

- Ill 1 been amended and added to by later Acts. 

u, oelore 1874, owing to the way iu which the various provinces wer«^ 

c 2 
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also (as afjparent from their language) api^Iy, either to all 
persons, or to some particular class. 

“ Acts ” of the Legislature come into force either from the 
da}" of their final “ passing ” (i.r., assent of the Crown, or in 
India, assent of the Governor-General, . or Local Governor as the 
case may be); ^ or from some day which the Act itself provides ; 
and in some cases it is left to some local authority to notify 
(in the Official Gazette) on what day a law is to “ come into 
force.” 

Sometimes the “ Act ” contains the whole law ; hut often it 
pro\ides that subsidiary matters, regarding which local require¬ 
ments may vary, shall be provided for by “rules” (having the 
force of law) to be made by local authority; such rules must 
not of course contain anything inconsistent with the Act itself. 
It is often the case that companies or corporations (local boards, 
municipalities, railways, etc.) are empowered to make bye-laws- 
carrying penalties. Other such bodies make rules, but these . 
bind the members and persons dealing with them, not as laws, 
but as agreements, or conditions of business. 

All persons, in general, are supposed to know the law; and 
that although in reality few people know more than a small part 
of it, this is usually explained on the ground that the business 
ot life could not bo carried on if people were allowed to escape- 
on the plea that they did not know that such and such was the 
law. As a matter of fact, a good deal of difference is made- 
betA\een alleged ignorance of common rules of natural obliga¬ 
tion, such as not to steal, forge, &c., and purely technical rules.. 
In a ciiminal charge for instance, of breach of some tedinical 
or artificial law, a magistrate would deal more leniently with a 
person who appeared really ignorant than with one who had 
knowingly ofleiided." 

acquired and added on to the existing dominions, it hfcainc doubtful whether 
certain laws applied to all provinces or only to .some of tliem. i\n Act (XV 
of 1874, called the T^aw-s Local Extent Act) was pa.3.sed to remove sucli doubts 
And in order to make provision for tlie judicious a]»]>lication of laws in certain 
<listricts whicli were in a backward condition, and required special tieatmnitf 
another Act (XIV. of 1874) constituted “Scheduled Districts,” in which the* 
Local Goveininf-nt is empowered to declare wliat laws are in force and what are 
not. After 1874 all Acts specify dieir local extent. 

^ For whifh leason, in aiitliorised editioms, it is always noted that tlic Act t^c 
“ the assent of the (lOvenior-General on such and sucli a <late.” ’ ' ^ 

• TJ.»' Jioinau law allowed ignorance to he [deaded by ceitaiii clasHCft and in 
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RULES AND ORDERS WHICH ARE NOT DAW. 


It slioulcl hero be remarked that a number of rules aud 
regulations of much practical value are made, not by legislative 
authority, hut by the executive ; they are expressed in “circular 
oideis, ordinances,” general orders of Grovernment,” etc.^ 
These deal with matters which do not create or I’estrict rhihts 
dircctlii, but provide for the convenient despatch of business, or 
prescribe the way in which public servants are to conduct them¬ 
selves or to manage property entrusted to their care, or how 
private persons are to proceed in getting what they want from 
public offices. By such rules Government can rdgulat j terms of 
service, questions of precedence, ago of joining and retiring, 
pension, leave, subordination of one grade to another, mode, of 
coiiespondence, forms ot keeping accounts, modes of leasing or 
selling Government property, conditions of spending public 
money, public duties of reporting facts and preparing returns of 
business and statistical information. But when Government 
desires to subject its employes to certain liabilities as public 
servants, e.</., to regulate their trading or holding land, it 
usually does so by legislation. Except within the obvious lines 
of the principle that rights can only be abridged, and that 
responsibilities carrying direct liability to (criminal) penalties, 
can only bo imposed hij hue, it is matter for the policy of each 
Government to determine whether a legislative enactment is 
needed. 


Ibe tendency cf the English Government is to leave as much as 
possible to I c matter of agreement and “ terms of service ; ” aud not 
to invoke legislative action beyond what i.s absolutely necessary Tn 
other countries, we find many things regulated by elaborate provisions 
of law, that in our Government are regulated only by official rules or 
by executive order, or ngreemont, as the casn may be. 


fifilif)!" 'ouxilio.s of law (not tliom', c.g., of inittiriil obligation, not to steal, that 
•tiiPf. &c.) : aiifl ill hnglisli law there are .some, traces of an nllow- 

of “! ^ man’s selling land in ignorani'o of hia want 

often v' ^ Austin, p. 230). In the Contract law, sjiccific provisions ^Yill 

^ Siini ^diects of mi.stako of low and mistake of fact. 

«ervjinf “sanction” of pciialtie.s ; but indirectly. A public 

missal fronl may be liable to .suspension, dtiirnidation in rank, or dis- 

a matter i f disobedience to them ; but the penalty is theoretically 

<e.x .mslv o,^Tn X bv■^'; ‘«e>vaut 

(^TOvpvTmwu.f hitids luiuscll, or undertakes, to oboA^ the orders of 

di8oboy«. ’ pi naltie.^ (above mentioned) il lu^ 
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Apart fi'om this consideration, it 'will also depend on the state of 
advance in civilisation and on the complexity of the relations of 
social life and of commerce, to what extent the Legislature interferes. 
In India, for example. Forest Law is a much more simple and elemen¬ 
tary thing tlian it is in Prussia or Saxony. In England “Forest 
Laiv” as such, is, owing to difference of local circumstances, hardly 
known. And, general!}', taking a German text-book on such a study 
of law as wo are now making, we shall find many references to 
distinctions, as well as to national institutions, Avhich are quite 
unknown in England or in India: this is due to differences in the 
stage of society or in the historical surroundings under which institu¬ 
tions developed themselves. 


But to return to the consideration of formal Statute law. 
When a law declares certain things, it is, in general, understood 
to apply to the future, i.e., from a certain date onward, and not 
to have retrospective effect unless that is expressly provided. 

As to the right understanding or true meaning of laws (and 
legal documents generally), as the clauses are framed in a 
precise and formal manner and in language (more or less 
technical) that is familiar to experts in drafting Acts, it is also 
a matter for lawj'ers to make out the meaning (in case of doubt) 
according to established rules. It is not necessary for us to go 
into the question; hut I will just mention that text hooks ofteir 
assert the broad rule, that when an Act restricts rights or imposes 
onerous obligations or penalties, it is to be construed strictly — 
because no one should be burdened beyond the exact limit 
intended ; but that if the law is an “ enabling ” one or intended 
to confer a benefit, or a useful power of action, it should be read 
more liberally. This principle however should be taken with 
some caution.^ It would be more generally true to say, that 
subject to certain rules of interpretation, the fair import of the 
terms of the Act should be considered; and, whether civil or 
criminal, penal or beneficial, the due effect should be allowed to 
those terms : neither confining them in one direction or enlarff- 

. O 

ing them in another, hut using them to promote justice and 
effect the objects of the law. 

* See tlie rcinarks ill Dr. Wliidey Stukiis’ Angfi-Indian Code, Vol. I., p. 70. 
The Privy Coiuicil ajiplied the rule in one case at least. 
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TIIGHTS ARISING OUT OF HUMAN DEALINGS. 

3. Rights arising out of human dealings or actions ; and out of 

events. 

It is not enough, however, merely to refer to custom and 
“ Common Law,’’ or to written or Statute law, as the founda¬ 
tion of rights. Without them, indeed, rights and obligations in 
the abstract would have no regular legal existence or enforce¬ 
ment. But in a very large number of instances, in order that 
specific rights may arise in the case of A., B., or C., as indi¬ 
viduals, there must be the occurrence or existence of certain 
facts which give rise to certain relations. These facts are either 
events ”— i.e,, movements of external nature not ordinarily 
under human control (as birth, death, a shipwreck, an accidental 
fire), or ^^acts^' of men; which, in the wide sense, are the 
result of will, and are therefore under the control of the doer.^ 
Acts are only legally recognised (a) when voluntarily directed 
to a purpose, {h) when done consciously, (c) when manifested by 
some external sign;—inwurd acts, w’hich exist only in the 
unmanifested thought, we do not take count of. 

As to (^0 an act being done voluntarily or with a purpose, it is 
only necessary to call attention to the diflerence betw^een will 
and‘‘intention.^’ Will ” has to do with acts; ‘‘intention’' 
vdth the consequences of acts. I may ivill to make the 
muscular movement or action necessary to pull tlio trigger of a 
gun, but I may not intend that the discharge of the gun should 
result in hitting or wounding any one. But for practical 
purposes, an act is held to be done “voluntarily” wdien there is 
either an actual intention to produce a certain efiect, or a know¬ 
ledge (or reason to believe), that such an effect will, in the 
ordinary course of nature, bo produced. And so also when 
there is a total carelessness or indifference as to wdiat will 
happen — practically it is the same as if an intention to cause 
the (natural, or inevitable) result had existed.” 

^ All act is distinguished as having a “ He jumped from a towerin' 

order to kill liimself; ” that is an ad. ** He fell from a tower and broke his 
licck ; ” that is an event; there is no exercise of the will, or action with a 
purpose. 

Thus the C'riminnl law holds a man responsible, when his carelessness, i.c,, 
utter want of attention to the natural consc<pienccs of his act, is such as is inex¬ 
cusable. He is as much responsible for the resulting mischief as if be had in¬ 
tended it. A person who witliout any excuse, or “ for fun,” should tire a loaded 
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. In connection with this subject, “ ne"li"OUCO,” OV ill attention 
to probaltlo results, may be mentioned.* A man is constantly 
held responsible to exercise a certain amount of cure and atloii- 
tion, omission to do which is “negligence.” And there are 
vecognizod degrees—gross negligence, slight negligence,' &c.— 
which correspond to the requirement to take great cave, ordinary 
care, or slight care, as the case may be. Very often the amount 
of care demanded (and therefore the responsibility for corre¬ 
sponding negligence) varies with the amount of benefit which 
the person obliged has received : c.rf., if A. lends B. a valuable 
horse to use, under such circumstances that the benefit is 
wholly on the side of B., the latter is bound to use the greatest 
care, aud will be liable for even a slight degree of negligence. If 
the loan is for hire, so that each party gets a certain benefit, then 
B. is bound to take ordinary care, and is liable for ordinary 
negligence , should the norse be left in B.’s charge solely for 
the benefit of A. (and none whatever for B.), tbo latter would be 
bound to take ordinary care, and would only bo legally liable 
for “ gross ” nogligenco. 

Thou us to (b) consciousness in an action. An act (e.;/., a will 
or an agreement) of a lunatic is not binding, because there is no 
(•apacity to judge of consequences ; so minors or “ infants ” are 
in many cases regarded as having no sufficient conscious volition 
to make their acts valid. Drunkenness destroys consciousness, 
and therefore it will invalidate an agreement, or at any rate 
make it voidable it the party on recovery does not idioose to 
confirm or ratify what ho did." As a matter of defence, i.c,, 
excusing the lesponsibility for crime, in Indian law, into.xication 
can be pleaded only if it was involuntary, i.c., caused by the 
administration of some substance against the will of the person, 
or without his knowing that it Avould make him intoxicated. 

4 * 




into a crowd, would bo guilty of murdrir if lio killed Jiiiy one. He inny iitth 

tcv.ktll ahy.Drif?; tint he hiH^i hxiaWu that l»ls ii.-t \vai> uiinoht 

ebnaiu tiTcaiisc dcaLii or in.jUi-y iikclv to iBfinJt m cloatli, uv af any rrttrt Ijh alinwDil 

a .i^riiniiifll iudilk ieiite as to coitseiiiiL-iicim. 


' la geiieivtl wo use tlio term negligence willi reforcin’o to tV,, 

aild the ti rni raMlihtiSS “ Hith iefeiKiic-a hi fwaitivv ol aVifsky 
and to acts done wiilmui adv4 rtcni u to oonaciiuojiccs. 

- Ill Kuglisii law the act is voidfiblc^ i,e,, in tlio o])tiou of tlio porsou isougld to 
Viebonml ; Im iiMiy “ratify” it on lim’oiiiiiig solmr. Under Iho Indiaii law t'le 
iiet h' ■ vokI,” (.(■., regiirded as never existing ; it cannot, fliercforo, bo ratilied 
th(/iJgli, of course, tiio .‘^ajuo tiling nmy bo done again in a state of yobricty. 
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Intoxication otliorwise, mipht be taken into consideration in 
estimating the character of an offence and in awarding a certain 
degree of punishment^ but it is not an absolute defence as 
lunacy would be. 

A person may be of full age, sane and sober, and yet his 

consciousness ” in performing an act may be aflected by his 
being under a ‘‘mistake of fact,” or a “mistake of law.” I 
shall only call attention to this, but not go into details. In 
illustration I may give the case of a police officer, who, acting 
with due care, and honestly (but wrongly) believing. 4. to be a 
criminal whom he is bound by law to arrest, takes him to a 
police station: here the officer has committed no oflence, and 
incurved no liability through his mistake as to the person 
(mistake of fact). Supposing, however, a forest guard honestly 
but erroneously believed himself to be bound by law to arrest a 
j)erson whom he found using ani/ road in a forest, forgetting the 
distinction between authorized or public, and unauthorized, 
I’Ciitos j ho would bo liable for bis mistake in law," Hence 
the maxim “ ignorance of fact excuses; ignorance of law does 
not excuse.” 

A person is not responsible for the accidental consequence 
of an act, in itself lawful, and done by laM'ful means and with 
proper cai-o and caution. A person, <>.»/., lighting a lire at a 
camping ground in a forest, obeying the rules and taking all 
care, would not be responsible if a sudden gust caught up a 
bit of burning stuff and carried it into a neighbouring place and 
set fire to the grass or wood.- 

So much for the will and intention of the doer of any act and 
bis consciousness, as far as they depend on his own personal 
state of mind. 

But will aud consciousness may bo afiectod by the infiiicnco 

oi some external agent; and ao the aet V*.';' retnlereil inSi«?rakirt! 
iii iaw ; at; wheio a persop is made tn do a thing by plufsU'al 

mnpnlftioii the liands hold and guided to write a name), 

or by tlireafs or fear {voeretofi) | or again* by find fit- tifjifit'ti^o f 
or hy fraud, or misrepresentationd 


^ Theso three things will he foiiml cxeellontl}’ dcriiicU in tho'lmliau Contract 
1^72), soot. 16. -\n»l wo shall naturally hear more about them iu the 


Criminal Law l^ectures. 
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There is 3’’efc a ihird matter. We have considered two 
f essentials of an act, (a) exertion of the ^\dll for a purpose, (h) 
consciousness; the third (c) is that there must be a manifestation 
• of the will. It may be by gesture, by word, or by writing, but it 
may also be imidied or tacit; as where a jjarticular action or 
course of conduct inqylics something to follow (or where words 
used or a writing, imphf something else). If j’ou take a pair ot 
gloves from a shop, j’ou imjdy an agreement to paj’ the price 
marked, though nothing is actually said about payment. The 
manifesta+ion of will may also be by means of another person, 
“facit per aliinn facit per se.” The manifestation may be 
formal or informal; and sometimes the law will not recognise an 
informal act. Under the Indian Transfer of Property Act, 1882, 
if you wish to sell a liouse worth lies 100 or more, y'ou must 
manifest your act by writing and get it registered, or there will 
be no valid transfer. In other words, the act is void, i.e., 
regarded in law as if it had never been done at all. 

Acts may also be voidable, that is, void only if the person 
concerned chooses to make them so : if he does not choose, he is 
said to “ratify’^ the act. Thus, in English law (but not in 
India) if a person makes a bargain w’hen he is drunk, it is 
“ voidable ” in his option. “ Piatification ” in law goes back to 
the origin of the act, and makes it as if it had been good from 
the beginning. A “void” act cannot be ratified, for it never 
existed at all for any legal purpose. 

Legal acts may bo affected by some condition being attached ; 
and they will only take efiect when the condition (which may be 
an “event” or some other “act”) is fulfilled.^ In connection 
with this question of conditions as affecting acts, it would be 
possible to allude to rules of law by which certain conditions of 
time and place are always (in the absence of an express intention 
othei’wise) understood to apply; but it will be more convenient 
to reserve the subject for another head. 

It may also be that events, which are not the direct result of 
conscious action, give rise to rights. Death may put an end to 
' rights or may give rise to new rights of heirs and legatees. A 
birth often alters the line of succession to estates, and affects 


^ The sjrecial Contract Law lias of course iiiauy details about “ conditions, 
at abont the eflc-ci of a condition whifdi is impossible, or contrary to law. 
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the prospects of other persons, if not their existing rights. 

And accidents, mistakes, &c., which are not conscious, voluntary > 
“acts,” hut “ events,”’may give rise to various rights and 
obligations. 

Besides the effect of acts and events, the mere lapse of time 
may have an important eflect. We shall see hereafter that 
rights may become fixed and may also be lost, by the lapse of 
time; but the few details on this subject that are necessary will 
be better given later on. The effect of time in this respect is 
usually governed by special laws often called “ Limitation ” laws, 
which prescribe different periods within which certain acts must 
be done or steps taken (as filing a suit in Court and so forth). 

They also prescribe ]i;mits within which alone it is allowable to 
claim things which another person holds. If you choose to 
allow a man to keep, in open, peaceable enjojunent as his own, 
your house or land, or your horse ; after a certain time his right 
^Yill become perfect by “prescription.” Originally, many pro¬ 
perties must have come into people’s hands, lioic, it is now 
difficult to say; and it'is only reasonable that after the lapse 
of a certain time, no interference should be allowed. On the 
same principle, if you do not enforce a debt or obligation 
which has become due, or a right which has been infringed 
(or threatened) within a certain legally fixed time, it will be 
lost altogether. 

4. The Protection of Rights and Enforcement of Obligations, 

Having spoken of how rights arise and how they cease, it is 
natural to add a few words — wffiich complete a general con¬ 
ception of the subject—as to the means by which, and modes in 
w’hich, rights are protected, or given effect to. There are certain 
cases in which a man is entitled to protect his own body and 
property (or that of another person). This is called the right 
of private-defence : but as the subject must be noticed more in, 
detail under the head of Criminal Law, I will here only make the 
genera] remark, (a) that the right only exists against acts which 
are criminal offences, not mere civil wrongs for which a legal 
compensation is claimable; (1)) that it never arises against 
officials doing what they are bound by law to do; (c) that it never 
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extends to doing more harm tlian is absolutely necessary ; and 
{(1) that it never exists at all when there is time and opportunity 
to apply to public authority for help.^ 

The law constitutes certain authorities whose business it is to 
jn’otect rights and enforce obligations.” These consist of a 
police force organised and enrolled under a special law ; also of 
Courts of Justice of various kinds, civil and criminal. The law 
operates in two ways. It endeavours to i)revent infringements 
of rights, and it provides a remcdij when rights have been 
infringed. Legal action is thus said to be (1) preventive, (2) 
remedial. The preventive means, whereby the commission of 
offences and (in general) all acts tending to the infringement of 
rights or the omission of duties, are sought to be obviated or 
prevented, consist in certain powers of civil courts (and also 
magistrates) to issue injunctions ” and orders regulating various 
matters, in anticipation. They are more especially cxemplihed 
by the legal powers of the police force, and those conferred 
on special officers of Excise, the Post-Office, Railways, &c. 
The powers of the Forest guard or protective staff of a forest 
district often come under this head. In general, the police 
or other force which the law arms with pov/ers aiming at 
jjrevcfition, has also the duty of discoveriruf and investifjdtinff 
offences and bringing the offenders to justice when an offence 
has actually happened. 

When it comes to enforcing private rights that have been 
infringed, Civil Courts, under judges (with various titles), are 
constituted to give redress and settle doubts. Where the whole 
society would be injured by certain acts, or where peace and 
social order are threatened by them, those acts are called 

crimes ” or offences.” ^ They are dealt with by the (public) 

^ For this reason a man cannot safely or legally protect his estate from trespass 
by putting about steel traps or spring giuis or other devices of a dangerous 
character : for should any one be injured, he would be liable, and veiy seriously, 
if death were caused or aii}’- grievous hurt; for though the person iniglit be com- 
no'tting (the merely civil wrong of) trespass, or even (conceivably) a criminal 
trespass, still it is not for the ])rivate owner to makf- such a form of reprisal. 

- It is hardly necessary to add that in some cases arbitratum may be a means 
of . ettliiig cases. That is iLsually by consent of parties (sometimes specially pro¬ 
vided by law without consent) and the law usually makes provision for enforcing 
the decision of arbitrators, in caseone of tlie parties will not voluntarily obey it.” 

Lifr»;rciit names are often applied accoi’ding to the (jravllij of the act ; 
thus in England we Inive ‘‘misdemeanours'’ and felonies,” and elsewhere 
‘' delicts ” and “ crimes, ' 
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criminal law and punished. The public officers who decide 
these cases and award the penalty, are criminal judges, and 
magistrates. The term “judge” is used both for Civil and 
Criminal Courts, hut “ magistrate ” means only an officer dealing 
with criminal law. Of course, the same persons may preside 
both in Civil and Criminal Courts. 

It may often be the case that an act which is a criminal offence 
is also a private wrong calling for compensation to the individual. 

It used to be held in English law, that the minor case was 
“merged” in the criminal act, and there was nc separate 
remedy : but this rule has later on received such large moditica- 
tiou that it can now hardly be said to exist. In India it never 
applied at all. Both remedies are available. 

In Civil cases, where it is only a question of right between 
man and man, the law provides a means of enforcement by aa 
Action at law; that is, the injured party can bring a “ Civil 
suit.” This right to bring a suit {kUujerechf) can only be pursued 
where there is a “ cause of action ” which the law recognizes— 
a question of some legal right (p. 17). If you brought a suit 
to recover from a friend the amount of a bc-t at a horserace, or 
the sum lost to you at v.’hist, the Court would reject your suit; 
you would have no “ cause of action ”— no legal right (whatever 
moral right or claim in honour, &c. you might have) on which, 
your plaint is based. But supposing your claim is legally 
admissible, and is proved, and not based on error; the means 
which the Court can adopt (in a Civil suit or action) to give 
relief, are various. To some extent they are preventive, hut 
most commonly they arc remedial. As already remarked, the 
Court can issue an Injunction which will prevent a threatened 
evil, or prevent the repetition or eoutinuauco of one. Injunc¬ 
tions arc jjerpetual or temporarg, according to circumstances.^ 

In some cases the Court will enforce the “ specific jverformance ” 

> of an agreement. In India, an Act of 1877 regulates this. 

“ Specific performance ” (it is perhaps unnecessary to explain)- 

^ Magistrates {i.e. oflicers with criminal judicial authority) are al.so able under 
tlie Criminal I’rocedure Law or tlxo PoHco Law, to issue orders pf the nature Of 
iiiinnctious : as where they order a crowd to uisjicrse, or a person to remove axi 
obstruction from a pnhlic roadway, or stop some nuisance, or regulate a jiroccssion 
moving in a certain direction. IVo shall speak of this hereafter. ■ 
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means, making the defendant do the very thing he had under¬ 
taken to do—and not merely to pay damages for non-performance. 
It is not however practicable in all (or even in most) cases to 
enforce the performance of the actual contract—make a man do 
or deliver the very thing he has undertaken to deliver or to do ; 
specific performance can be decreed only in certain cases ; and 
those, speaking generally, are cases in which money equivalent 
is impossible, or is of no use; as where there exists no standard for 
ascertaining the actual damage caused ; or where it is probable 
that no p„cuniary compensation can be got. But it is provided 
expressl}' by the law, that a contract to sell houses or lands 
(immoveable property) shall be held to be among those things 
for which pecuniary compensation is not available, because it is 
usually the case that money would be no real satisfaction ; and 
moreover it is nearly always possible, if not easy, for the person 
to transfer the actual property bargained for—much more easy 
than it is to estimate the pecuniary loss arising from his refusal 
or neglect. 

There arc some cases where it is a sufficient aid to a plaintiff, 
to give a “ declaration ” of his rights in the matter of the suit: 
this will protect him in future. 

In most cases where actual relief or remedy is sought, it is 
only a substitute for specific performance that the law can give. 
That substitute is a pecuniary compensation for the loss 
occasioned by the breach of the right or obligation, in the shape 
of “damages.” “Damages” are awarded by the Court for a 
breach of contract or for a wrony. In the former case there is 
often no great difficulty in fixing what the damage really was : 
in some eases however there is; and there are various rules of 
law (and well-known text-books exist on the subject) explaining 
how damages are ascertained or calculated. It is obvious how¬ 
ever that, especially in cases of “ tort ” or “ civil wrong,” it may 
be more difficult to assess the injury done at a money value. 
For though all legal wrongs give a man the right to have them 
redressed (by the Court), yet there are many cases of infringe¬ 
ment of right' in which the actual loss measured in money, is 

^ As Avhon, for iiiMtaiicc, a person had a right to vote at an election and his 
naine was wrongfully excluded by an officer, from the list of voters ; here the 
pecuniary loss would be nil ; but the Courts held that the plaintiff having a 
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small, or it is impossible to fix; then the plaintiff will get his 
right declared hut “ nominal damages ” are enough. In most 
cases of slight wrong, “ ordinary damages ” are awarded; or in a 
gross case, what are called "exemplary damages.” 

In contract cases, where the damages are not easily ascertained, 
it is usual for the parties to agree that a certain sum shall be 
paid in the case of breach; and this is called “ liquidated 
damages.” Generally they arc allowed in cases where the real 
pecuniary loss cannot be ascertained, and where the Court Avill 
hold that the parties intended to fix a sum, knowing of this 
tlifficulty; but the Court will not award a ‘‘penalty” entered 
in a contract, or a large sum of damages specified as “ liquidated 
damages ” where it can ascertain the real loss. 

In Indian law, the rule is somewhat ditierent. The Court will 
never give than the sum fixed, hut in any case it will only 
give what it finds reasonable under the circumstances. This 
does not apply to bail bonds, &c. (bonds binding a person to 
appear under a certain penalty), or bonds for the performance of 
public duty or ot some act in which the public is interested: 
heie the whole penalty may be enforced, the details may be seen 
in sec. 74, Act IX. of 1872—the Indian Contract Act.^ 

I have spoken of the civil courts as enforcing Icrjal rights and 
giving a remedy. They are open to every one who is of age to 
net (and to the guardian or representative otherwise). The 
Crown ill England cannot be sued ; but redress is obtained by an 
analogous procedure called a “.petition of right,” which is heard 
in certain courts only, but like any other suit, with pleadings 
and argument. In India, by express provision of law, the 
f^ecretary of State for India in Council (practically representing 
the Crown) can be sued, because he is placed by the law in the 


I’glit, Imd also a remedy ; and here, no doubt, the Court would secure the ri.!:;lit 
by enjoimnff the proper oftloev to receive the vote ; and if ho refused or Jieglocted, 
he would be liable to substantial punishment for “contempt <'f Court.” , 

lu certain cases, where persons enter into bonds rc«[uiri’d by a rulu under the 
Forest Act for certain duty or work iii coiniectiou witli forests, and a penalty is 
inserted in ca.se ot brcacli, the whole of the penalty i.s made rocovemble, by the 
forest Act (sect. 80). This is iu excess of the exception luentioiicd in the text, 
because such conhiicts might not come within the (restricted) ineaMing given to 
the term, ‘‘act in whicli the public is interc.sted.” TJio provision is enacted 
because of the importance of the subject, and the necessity that cxist.s for holding 
a strict hand over peojde who are entrusted with these works and duties. The 
penalty, moreover, can bo summarily recovered, without a suit. 
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same position as the old “East India Company,” which could 
sue and be sued in its coiTJorate capacity. Any government suit 
in India is brought by or against the “ Secretary of State for 
India;” as all Local Governments or public Departments are 
merely his delegates. And there may be a distinction between 
a suit brought by or against the Government as a w'hole (where 
the “ Secretary of State for India in Council ” is named as 
plaintijf or defendant), as on a claim for some property or pay¬ 
ment against the State or the Public Treasury : and a suit 
against Svl^mo official for an act done in his i^ublic capacity, for 
which the Government is liable, and the officer, personally, is not. 
That is why we sometimes see suits entitled “ So and so 
versxis the Collector ” (of such and such a district), or versus 
“ the Conservator of Forests.” 


(B; GENEE.VL IDEAS ABOUT “ PERSONS ” (REGARDED AS THE 
SUBJECT OF rights). 

As society became established and its relations grew more 
and more complex, it became convenient not only to take account 
of separate individuals as “persons,” but to regard certain 
groups of persons, or certain institutions, as if they -were 
persons : thus we distinguish between “ natural persons ” and 
“juristical” (or “moral” or “artificial”) persons. Every 
man from his birth to his death is a “person ” ; and we do not 
exclude “ slaves ” from the list of persons or regard them as 
chattels as the ancient law did. A condition of slavery is 
absolutely non-existent throughout the emph-e. Persons, 
whether natural or artificial, possess rights; but the capacity of 
individuals to act or exercise rights, may depend on age, sek, or 
mental capacity. Persons under an age fixed by laiv, are minors 
or “infants, ’ and are under certain legal disabilities in respect 
to binding themselves by contract, to making a will, and so forth. 
And there are deetrees in minority; for a person at a certain a^e 
may be competent to do some acts and not others—for example, 
there is an age of competence to contract marriage, or to take an 
oath as a witness,^ or in respect of crime. The Indian Penal 

Iji lli6 Citsc of ft cliildf giving 6vi(lf!iic6, no ofttli or aftiiiiifttioii is sdniiiiistorGd 
althougli lie may be considered old enough to tell what he has witnessed iutelli’ 
gentlv .'ind l uthfnlly, and is warned by the judge to speak only the trutli. 
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Code, e.g.^ provides that nothing is an offence done hy a child 
Cl SG’ien years of age, nor by a child over seven and under 
^elve, if (as a question of fact) lie has not attained sufficient 
maturity of understanding to judge of the nature and con¬ 
sequence of his conduct ’’ on the particular occasion. 

As to sex, there are certain disabilities attaching to married 
^vomen, as to contracts and property. In India, Hindu widows 
liavG only a life interest in their husbands estate; in some 
places, females other than widows, cannot inherit land, except in 
default of all male heirs. 

Persons of iinsoiind mind are legally disabled in various ways : 
and provision is usually made for appointing curators or 
f^uaiciians of their estatec In India, provision is also made for 
l^he Court of A\ards'' (under special circumstances) taldng 
chaige of ail estate of which the owner, though not of unsound 
mind, is yet unable to manage his affairs.^ 

It may be also that the nationality of a person may aifect his 
nghts and capacities : to gain privileges, and avoid inabilities 
lesulting in this w'ay, most nations have legal provisions for 
enabling ‘‘ aliens,’^ if they wish, to become ‘‘ naturalized.” But 
this brief allusion to the subject must suffice, 

Sometimes personal rights are affected by some sentence 
f law, and a convict, etc., may, as such, be under certain 
disabilities. 

I v\iil only hero notice, that these (and the following) con¬ 
siderations about persons, have induced some writers to classify 
nghts ot persons (and the provisions of law relating to them) 
according to the question whether the Xierson is normal,” 
of full age and under no disability to act, or ‘‘ abnormal,” 
declines or tails off in ono way or another, from the 
standard of full ability to act; or else is abnormal in another 
i*e., is an artificial person.^ 


\ All these dlsahilitics depend on the principle stated at p. 24. 
Holland s*‘ Jurisprudence, p. 251, 2. The learneil author i 
nieainng by a diagram, tlins :— 

Normal person, 

Infant, 

' ^ Fcfne covcH (married woman). 
Convict, Xc., 

^^Liinatic, t'tc., 

- " _Arti(iclal person. 

F.L* 


illustrates his 
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But we remarked that sometimes the law repai’ds a body of 
persons (or some institution) as if it were a single person. And 
sometimes a natural person has some peculiar position which 
gives him the rights and duties of an artificial person. 

It is not every union of tw’O or more natural persons in one 
undertaking, or in holding one property, that constitutes them a 
“ corporation ” or body regarded in law as ij it were one single 
person. Joint-owners or partners, or joint-creditors or debtors, 
may have certain peculiar rights and duties as such ; ^ hut they 
are not “juristic persons.” On the other hand, a single individual 
may sometimes possess rights (as holder of a certain special 
rank, office, etc. for the time being), which place him in such 
a position that he has the legal characteristics of a corporation, 
over and above those of a natural person. Then the English 
lawyers use the awkward term “ Corporation sole t I'fiotoi 

of an English parish is a Corporation sole : he exists as such, 
independently of the length of life of the individual A. or B. 
who holds the position for the time being. The Sovereign is 
also a *• Corporation sole.” 

Though Companies or “ firms ” for trade, or societies con¬ 
stituted for charitable or other objects, are not “juristical” 
persons, merely by virtue of their association, they may become 
“legal persons” by being “incorporated” by royal charter, or 
by the regular procedure which is usually provided for the 
purpose by an Act of the Legislature. lu India, any seven 
persons may, by fulfilling certain formalities under the Indian 
Companies Act of 1882, get constituted a corporation or legal 
person." 

When a number of persons, etc., are recognized as a “ corpo¬ 
ration,” they are capable of holding property, and executing 
contracts, etc., not as joint-owners or joint-contractors,' but as 
one person, the act of the whole body being indicated by a 
certain form, especially by the use of a “common seal.” 

Town corporations, municipalities,'^ local hoards or councils. 


» For example, speeial rules exist with icfercnce to joint liability, and whether 
. a.-h mail separately, can be held liable for the whole debt; or as to the right of 

one to demand pavinent ol a debt due to the whole number. 

» See sects. 4, 6, 41, 235, Act VI. of 18«2. Local Piiml Hoard.s m ]\Iadr:i; 
coiporotions (Act IV. of 1871). Ihe corporation ‘'dwells or “carrie.'; 


ns are 
iiTie.s on 


- iporntions _ _ • , . 

business” where its “registered oflice” is, 

Ill Geru.niiy and France there arc many kinds of corporations resembling 
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Universities and Colleges, are familiar instances of corporations. 
So also in some cases there arises a kind of fictitious corporation 
in the case of what is called a nuiversitas honorum, e.fj., a large 
sum of money has been left to “ pious uses ” and no trustee 
appointed; here there are usually provisions of law as to what 
is to be done ; and this “ estate ” or mass of property is 
regarded as if it were in the hands of a person. The estate of 
a person who dies without a will (before any one has acquired 
the legal power of “ administering ” it) and an estate of a 
Ijankrupt, are examples of this kind of “ legal person.' 

It will he observed that artificial personality continues ; it has a 
■“ perpetual succession: ”— can go on independently of the life of ' 
the individual members who at any given moment are concerned 
in it. Corporations, as such, never die; they have no need 
therefore to make iciUs to provide for the disposition of property 
belonging to them. They have, as I before remarked, a 
■“ common seal,” which being affixed to documents, is the formal 
indication that such documents emanate from the whole body: 
and for convenience it is usually provided that the corporation 
may “ sue and he sued ” in the name of some officer — secretary, 
president, registrar, or other. 

Not only however are Universities and Corporations (and some¬ 
times “estates”) “legal persons,” hut the State itself is one ; 
-and so is the “ Crown ” (independently of the particular indi¬ 
vidual who wears it for the time being). The State represents 
the united personality of the nation,- and holds property which 
represents the lands, buildings, stores, &c., appropriated ■ to 
national objects.^ This includes the taxes and duties paid into 
the Treasury, hooks, works of art, and special funds (c.r/., shares 
in the Suez Canal) held for the benefit of the public and to bo 
devoted to its purposes. 

It is because the State is a corporation, which never dies, tliat it 

these : village corporations, town corporations, provincial ami circle corporations, 
ami various associations {Ocnossctuchafl). lu Iinlin, in some [wrts, there are what 
are called “ Village Comuiunitius,” in which a number of co-shm'ers—olteu con¬ 
nected by a coininoii descent from one ancestor—hold the village jointly, or part ol 
it in sevciwlt}' and part jointly. But such villages do not constitute “le^al persons. 

* I'horo may bo a distinction between (publir or) State property and L'rown 
lU'operty. The former belongs to the p\iblie, the latter to tire Sovereign, not as 
■a private owner, but as Sovereign, and so (smnot be disposed of at will. The 
subject of State property will be further allmlcd to in a special lecture. 
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is better fitted than most private or natural persons, to manage 
efficiently estates like forests, ’which take a very long time to 
develope. Such estates are likely to be mismanaged, or reduced to 
an inferior class of yield, by jjersons Avho have only a natural life¬ 
time, and are therefore tempted to make such a use of them, as will 
realize an immediate profit, but does not really derive the greatest 
economical advantaged 

Though corporations or legal persons do not die, some of 
them may come to an end ; e.cj.y a registered company, by 
failure of all its component members, or by their number being 
reduced below a certain legal limit, may cease to exist. It is. 
also possible that a corporation may be ‘‘disfranchised’’ by 
action of the law^; or it may surrender its charter and so cease to 
exist. 


(C) “things” TvEGAIinED AS THE OBJECT OF BIGHTS. 




Just as there are different kinds of persons—“natural ” 
artificial,” “normal” and “abnormal,”—so “things” 


and 

are 


variously classified for legal pui-poses. 

Some “ things” which form the object of rights, are tangible 
or corporeal things ;—land, houses, goods and chattels. Others 
are for practical purposes, reckoned as “ things,” though, 
incorporeal. “ A right to graze twenty cows,” is not a tangible 
thing, but it obviously has value, and can be granted or other- 
ivise dealt with ; a copyright or a patent right may be sold and 
bought, bequeathed and otherwise dealt ■nuth, as much as if it 
was a tangible object. Hence for legal purposes the definition 
of “ things ” includes everything that can be the object of a right 
or an obligation. 

“Things” are not only classed into “corporeal” and “in¬ 


corporeal,” but for various legal purposes in other ways. 

Some of these classifications are of no real import, others, 
refer to differences which are practical. For example, most laws 


* A private person will l>e tempted to work an oakforest (c.ff.) either wliollj' for 
bark, which lie can sell eveiy few j^ears, or for coppice ; he cannot nlford to wait- 
while the forest is slowly "rowing into timber which would benefit his greet 
grandson. The State is under .such temptation. Henco iimbei- forests (with 
valuable capital yielding a smaller interest) are generally held by tlie State (or at 
leii.st by some large proj'i ictor), while coppice forests (with an inferior capital but 
more rapid yield) are held by small proprietors. 
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make a distinction as to the mode in which we transfer different 
kinds of property. A hook, a horse, a cheque, are transferred 
Avith less formality than land; for the latter may affect (indirectly) 
other persons besides the two or more immediately concerned 
in the transfer. In England this difference is expressed by a 
distinction between ^^real” and ‘'personal’' property; this 
is however almost wholly technical. In other laws more generally 
there is a practical distinction of “moveable” and “immoveable’' 
things, the latter not only being land which is naturally immove¬ 
able, but property (like a house) which is permanently attached 
to land. So trees growing in the soil, are “ immoveable; ” and us 
theft is an offence relating to “moveable ” goods and chattels, a 
growing tree is only the subject of theft by a special provision of 
law which makes the act of severing it from the soil an act which, 
in fact, converts it into moveable property. This is expressly 
lirovided for in the Indian Penal Code. 

It will be observed that while all classes of things may be the 
i5ubject of certain rights, all cannot be the subject of property 
mid capable of transfer. Some things again are property and 
yet not capable of transfer. 

The air, the open sea, and flowing water, are “ res communes 
omnium ”—not regarded as the property of anyone, nor capable 
of any contract transaction. On the other hand, navigable rivers, 
the sea-coast, harbours, public and military highways, churches, 
^ind cemeteries, are “ property,” usually in charge of the State 
or some public corporation, but not always saleable or con¬ 
vertible into money.^ 

' A brief note may be given about some other classifications of things. Tluis 
things ina}’’ bo fungible” or infuiigihle, 2 .c., whore one (fungible; thing so 
resembles anotlier, that it may be substituted as a matter of course. Coined 
money is an obvious example. Oiio S()vereign is as good as another. If I lejid a 
sovereign, I do not expect to get back the identical coin lent ; but it is otlicrwisc 
if 1 have lent a book or a picture. Things are also “ principal and “accessory ” — 
us a cow and the milk it yields, or the calf it gives birth to ; or if I have an estate 
on a riy(?r and tho water washe.s iq) soil on the margin. Things may Jilso be 
‘‘divisible” and “indivisible” in their nature. An casement or right of user is 
'indivmble in its nature. True, if A. has a grazing right fur <-\venty cows, and his 
ostate is divided, tlie right may pass so that grazing for ten cows is had by his 
sou X. and ten by liis son Y. ; but the right itself is not divided, it cannot bo 
separated into any constituent parts or elements. i 
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LECTURE ni. 

PRIKCIPLES OF THE LAW OF PERSONS (RIGHTS ARISING OFT OF 
DEALINGS RETWEEN PARTY AND PARTY, AND FROM EVENTS). 

Having now finished our remarks on the meaning of terms, 
and on the general conception of “ right,” of “ law,” as well as 
of the nfj;ure of “persons” and “things,” Ave proceed to the 
subjects noted in the ConspecAxis, Part II. We pass over the 
class (I.), rights and obligations arising out of birth, stains in 
society, and out of natural or family relations, and come at once 
to that large and important class (II.) which concerns the 
rights of persons, when those persons are brought into connec¬ 
tion with other persons, by means of some volimtari/ dcaliiuj 
between them, or by some (involuntary) event which affects 
them both. On this class our observations will be confined 
to broad principles and general features; a glance at the 
Conspectus (II.) (page 15) shows tlie natural divisions of the 
subject and the points which must successively receive attention. 
The first subject is ; — 

(A) The parties concerned. 

As a right on one side implies an obligation on the other, in 
all cases of right or obligation arising from any dealing between 
man and man, there must be at least one person on each side. 

The Roman lawyers used the tenn creditor to express the person 
who had the primary right, and debitor to express the person who had 
the corresponding primary obligation. We have adopted these terms- 
in English, but confine tlicir use to one class of dealings, where one 
party owes or lias to pay, and the other is entitled to receive, money. 

In many, if not in most, cases where there is a dealing 
between two parties, it is (as I have already mentioned) a 
reciprocal right and obligation that arises. In other words the 
person ivho has the primary right has also an obligation, and 
the person who has the primary obligation has also a correspond¬ 
ing right. For example, A. agrees with B. to paint a picture 
for ;£lOi) : A. has the right to the picture and to B.’s services in 
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painting it; and B. has the obligation to paint the pictra’e and 
hand it over: but reciprocally, B. has the right to the ^100, and 
A. the obligation to pay it. But here Ave have the case of a 
dealing Avith one person on each side. 

Sometimes there may be more than one person. Several 
persons {not being an “artificial person” or corporation) may 
jointly undertake to supply 1,000 tons of coal to A., or to A. 
Avith D. and E. jointly ; and vice versa, the recipient or recipients 
agree to pay at a certain rate per ton. Here it is a question to 
be settled by hiAv (if not by terms of the agreemen:) hoAv per¬ 
formance is to be had. Under the Indian Contract Act, the 
promisee may make any one of the joint promisors supply the 
whole of the coal; and they in turn could ask any one of the 
joint purchasers to pay the Avhole of the price. If this is not 
intended, there must bo an express condition in the contract or 
agreement; otherwise the parties are “jointly and severally” 
liable as the phrase is ; Avhich means that the promisors may be 
come doAvn on for the Avhole performance — either as a body 
or individually —at the option of the other side.^ This matter 
is of great practical importance, as it enters into many proAusions 
of the law of partnership. 

Then, again, there may be persons only conditionally con¬ 
cerned in the dealing. A. says to B., if you (B.) lend C. .£100, 
I (A.) Avill be answerable that C. repays you by a certain date ; 
here A. has no obligation except in the event of C. not paying 
as agreed. (LaAv of Principal and Surety.) Here again it is a 
matter regulated by law (if not by the terms of the agreement) 
Avhether B. can at once proceed .optionally against either A. or 
€., Avhen failure to i^av occurs ; or Avhether he must exhaust his 
means of getting payment from C. (the actual debtor) before 
calling on A. the surety. Sect. 128 (I. C. Act) agrees Avith tho 
English common law that the former is the rule, not the latter. 

One person may become responsible for another, as inyuarantce 
and security, either by express or implied agreement. Bub 
there are also cases where a person, without any express contract, 

- Autl -wlieiiever one nei*son (whether ‘‘severally ” liable or notl lias actually 
paid more than his share, he is allowed a clauu at luw aj^inst his tv Hows to 
“contribute,” i.e., to make up to him the ex.^ess (beyond his own pnqicr share) 
which he has })aid ou beludf. Tho KncflLsh law is not quite the same as the 
Indian on the subject ot joint or several liability uuder a contract. 




FOfiEST LAW. 




becomes liable for -wrong or injury caused by another; for ex'* 
ample, the em^doyer may be liable for injury caused by his 
servant in the course of his emjDloyment as such servant, and 
so also there is a certain responsibility of the employer for injury 
uone to his servant in the course of his duty. 

Unless expressly otherwise provided, the. employer (and the 
.Government or State as employer no less than private persons) 
may be liable for damage done by the sei-vant in the course of 
his employment: (whatever remedy the employer may, in his 
tmn, hav against the servant if he has been negligent). 


In (.alcutta, I retnombor a case where some “coolies” were 
employed by the Secretary of State (for the Indian Department 
of Public ^\orks ultimately represents the Secretary of State for 
India, who has control). They were carrying a liollow iron boiler on 
a public road, doing it so carelessly that they droj'pcd it with a loud 
Clash, frightening the plaintiff’s horses so as to cause them to bolt, 
" hereby the caiTiagc was smashed and the horses so injured that they 
had to be killed. The Secretary of State was held liable (Calcutta 
High Court on reference from the Court of Small Causes). 

A\here a servant has a claim for injury occasioned to him in 
the course o f his service, it must appear that there was want of 
skill, or neglect, on the master’s part—e.g., neglect to fence 

dangerous machinery in a factory; otherwise he will not be 
liable. 

Before the dealing between two persons or more is concluded, 
it may be that one or other party chniujes ; this may be by the 

act of one of them, or by some event, as the death of one of 
them. 

By the ‘ act of one of the parties’ we mean the assiffnment 

of a right (cessio). It may be voluntary, or by effect of law_ 

c.r/., A. owes B. .;£10; B. voluntarily assigns this debt to C., 
and gives A. notice to pay to C.; B.’s right is then at an end and 
cannot be revived at his pleasure.^ Supposing, on the other 
hand, that A. is security for B., who owes C. h'lO, and A. has to 
pay up. Here C.’s right is satisfied ; but at once, and of itself, 
it passes over to A., so that he can compel B. to pay or re¬ 
compense him for what he paid on his behalf. 


about assiunmrivL of wbioli a brief and clear account 
i!>gi\en ly i)r..AV. Stokes (A. I. Code, Vol. I., p. 49S) : no restiietiou e.vists in 
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Some kinds of contracts are not terminated by tbe death of 
the parties; the right of the one and the obligation of the other 
Biay pass on to their heirs. This is however not the case where 
the contract was a ‘‘ personal ” one, in the sense that the 
thing required could only be done by the particular person— 
a contract with a particular painter to paint a portrait, or 
an author to write a story or a play. 


(B) Substance of the right and obligation. 

This may vary, of course, according to the nature of the 
dealing, the act, or the event, which puts one party to such a 
relation to the other that a right and a corresponding duty come 
into existence in consequence. If there is an agreement between 
the parties, the “substance” (or “content”— Inhalt, as Dr. 
Olshausen calls it) of the right, is what they agree about; some¬ 
thing to be done, or submitted to, some money to be paid, 
something to be delivered or supplied. If it is a matter of 
some wrong act of the person, or some event, giving vise to a 
relation between them, it is most frequently the case that the 
obligation consists in the abstinence of the other party fi'om any 
act infringing the right; consequently when the right and duty 
are called info active existence, it is because some infringement 
has taken place, and an obligation to supply a remedy has arisen. 

• In some cases, as we have seen, the law will be able to enforce 
a positive right, hy making the party obliged do the very thing 
itself (specific performance, in some form or shape); but in 
many cases of unfulfilled agreements, and in all cases of wrong, 
or of breach of an obligation resembling an agreement or a wrong, 
the form taken by obligation is, that the defaulter has to vialcc 
'I'cjiamtion. The law in fact finds a substitute for the agreed act, 
nr a remedy for the wrong done ; in either case in the shape of 
money damages.^ When a money debt is duo and not paid 

India (as in some cases it docs uiidcr the English Coinniou Ln'v). But it shou'd 
be rotneinbercd that no transfer of u clai'n or debt lins clfeet on tho debtoi-, imles.s 
ho is a party to or is otherwise aware of the transfer. If .i. owes C. money and 
U, wishes Inm to pay to N. instead of to himself, he must give A. notice in 
Writing, atid then A. will be liable to pay as directed. ' 

* tVliat has to be said about damages will be found at pp. 30, 31. I will only add 
in this ])laco, that when a right is broken or not observed, an injury arises ju one 
of two ways : either there is a positive injury or hiss {damnum emergens) —soino- 
thiiig is taken away, or there is a negative loss (Jv.cruni c-..iiuns )—that is, tlio- 
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interest may be allowed by the Courts (wlien they have found 
out what the exact sum overdue is). This additional payment 
of interest on the sum overdue {i.e. not paid when it ought to 
have been) is in fact, a form of comiiensation to the creditor for 
the breach of the right to have payment at a certain date, or (if 
3 'ou like to put it so) a price paid to him for the use which the 
other has had of the money when he was no longer entitled to 
keep it. 

(C) How the right and obligation arise. 

Such being the characteristics and legal features of every right 
and corresponding obligation dependent on some relation arising 
(by acts or events) between one man and another: how does it 
come to pass, that such a relation jjractically arises between the 
parties ? The two chief ways are—by voluntary agreement 
called (I.) Contract; or by a wrongful act called (II.) Tort.' 


I. OF CONTRACT OBLIGATIONS. 

An agreement enforceable by law is called a “ Contract.’' 

The following elements will be found in every- such contract:— 

1. Two or more persons or parties capable of contracting. 

2. A bilateral act, i.e., an act on either side expressing the 
agreement, i.e.', what each undertakes. In exceptional 
cases there may be w-hat is called an “unilateral” con¬ 
tract, where only one party engages to do something. 

3. The subject of the promise is a matter which is (a) possible, 
{b) lawful {i.e., not opposed to positive law or good morals) 
and (c) of a nature to produce a result legally binding and 
affecting the relations of the parties to each other. 

4. The promise on one side constitutes a “ consideration ” or 
that which induces and compensates the promise on the 
other side. In general, one promise must constitute a 
valid consideration for the other : but in exceptional cases 


iiijuntd person is prsvciitcd from obtaining a profit or benefit he ^Yould have had 
if no breach liad ocenrred. 

’ Wrongful nets or torts, as nlrcady remarked, are sometimes offences ns well : 
e </., it is a tort to slander a man, but tin some laws at any rate) it nmy also bo a 
eriiniiinl ofTence. Adnltc ry is a tort in English law (money damages only, how¬ 
ever heavy); in India it is also a crime (chargeable against the man alone, nnder 
the 1. 1’. Code, but against the woman also by some local laws). 
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the promise may be binding without any corresponding 
promise or tangible consideration.^ 

5. There men/ be a necessity for putting the agreement into 
some special form. 

(1) There must bo at least two parties : a promise to joay to 
one s self is not a contract.*^ There is always a jn'orniaor and a 
'promisee. Each must be able to act: here come in those 
general considerations already stated, regarding “legal acts’- 
(p. 23 tl.) about being of arje, of sound mind (conscious), and not 
being expressly disqualified by law from contracting.^ 

The contract is started by one party making a proposal, and 
the other giving his acceptenicc. When “ accepted,'’ the proposal 
becomes a “promise.” In “acceptance” there must be an 
unqualified, definite, assent.'^ Of course you may say, “I agree 
to your proposal provided you do so and so, or allow such and 
such a thing; ” but then that requires further correspondence, 
ftnd the assent of the other party. In fact, very generally, there 
is a set of ])romises together ; but in the end there must be defi¬ 
nite unqualified assent on either side. And it may be that if, in 
‘ accepting ’’ with a certain condition, the other side, after a 
reasonable time, does not object to the condition, he will be 
cld to ha\e agreed to it, and so the acceptance as a whole is 
peifected. ^\ hen a person has once made a proposal, he may 
^ s bound to adhere to it, even though he has not yet heard of 
its foimal acceptance. But it he dispatches a revocation before 
ie has heaid of its acceptance—even though an acceptance has 
ecu put ill the Post Office—he is free. There are however some 

luotivp Stokes refers to “consiileration ” as “ some fact wliich alfords a 

is tlio t^ais iiieliides the cases where natural allection, 

requisite ui such cases, however, a “solonm form” of agi cement is 

this enforceable by law ; the student will always hear in mind 

‘''Urauoo ^se where a company liad two “ departments,” one for in- 


‘''Urauoo and m a company li ad two “departments, one lor in- 

tract witli the oTheT department could not eoli¬ 
th of full age, hut unable to manage his affaii’s, is put under 

of Oiulh i.w ^*11 Calcutta a special Act was passed to make the (theu) 
' proposaTiFf^^^^traeting debts, &c. 

^1* hnii ; hxii soinor^^^^^ frequently special, i.e,, addressed to a jiarticular person 
'rhen a liiun imes there in n goicral ])roposul addressed to the public—as 

«ud bringiij^ it ^ ^ public advertisement) a reward for finding p. lost article 
lining the coiiditiou,^ ^'oJtaiu place ; hero any one may .signify acceptance by lul- 
p ft \ . . • it H often the case that an acceptance is not unqualified, 

teiTliinr ^ 1 _ X*... rt-n _ i; - ’ . :n ^ . ‘i- 


e.y., 

foi 

new 


‘•ttg the condition^ n pmeo ; hem any one may signify acceptance by lul- 
/•I A. writes to H nfvF- often the case tliat an acceptance is not unqualified, 
i* <t’40. This is not aiTFl^ horse f(>r £^0, H. replies that hv will buy it 

iw acceptance on \ reality a cuiiuter proposal, requiring a 
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itlifierences in law about this matter, whicli I do not go iuto.^ 
Besides formal notice of revocation, a proposal is revoked by the 
'lajyse of time prescribed in the proposal for its acceptance, or 
(if none such is prescribed) by the lapse of a reasonahle time 
without any answer being sent. And it comes to an end, if the 
persoii replying to the proposal has added a condition of accept¬ 
ance which the proposer refuses : and so by the death or insanity 
of the proposer, if this comes to the other party’s knowledge 
before accej)tauce. Assent must (of course) not be the result of 
fraud, cc^'roion, undue influence, or misrepresentation ; for these 
things go against the conscious freedom of act which is requisite. 
There are some special conditions and consequences in law, 
attaching to fraud and misrepresentation, to w'hich I do not 
extend my remarks.- 

There are also several rules in detail about the method by 
which either part}’ should make known the conditions or terms 
of the agreement : such rules are illustrated by the case of a 
person taking a ticket for carriage of himself or of goods by a 
railway, and there being printed conditions on the ticket or 
repeipt-form. In general he is held to accept these conditions 
by taking the ticket or form; unless it appears that the condi¬ 
tions were so indicated that he could not have notice of them. 

The parties “proposing” and “accepting,” may act them¬ 
selves or by an axjent. That agent may be appointed (jencralhi 
to carry on the principal’s business, or specially, to do a 
particular act or set of acts. Agency may be imjdied in some 
cases, but ordinarily it is express; no particular form being 
needed (unless the law requires a particular form, as it does in 
some cases). 


The general powers of an agent and his jjower to act in an 
emerfiency beyond his specified powers (as stated in the power 
of attorney) are matters of the special law of the particular 
1 ‘elation (itself a contract-relation) of “ Principal and Agent.” 
So the further question of the agent delegating his duty to a 
suh-ayent. But an agent may act where the power is implied, 
as where a wife buying goods for household puiqwses, has 

> See Whitley Stokes’ introd”ction to tlic ladiau Contract Act (A. I Codes) 
Yol. J., 403, 

- As when a person discoveiiiiff the may insist on the other 

perioiniin" liis part as if the matter had been as he (falsely) represented it to be. 
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^»|pl^cd authority to act for (and so bind) her husband. AVhere 
a proi)osal or acceptance is made by agent, there are matters 
for the other party to consider, such as whether the agency is 
still existing at the time. The agent (acting properly) is not 
personally liable, nor can he sue on the contract made for his 
principal, except in certain cases (three in number), for which 
see I. Cont. Act, sec. 230 if. 

{(i) In India a promise to do an impossible thing (i.e., thino- 
inipossiblc in itself) is void. lo England there are special 
distinctions.^ It should be remembered that the impossibility 
of keeping a promise may not always be in the thiiKj itself, but 
may arise in consequence of some “ event; ” and impossibility 
of performing one side {i.e., one part of the whole contract) does 
not alwaj’s affect the other side, or make the whole contract 
void. Under the Indian Specific Kelief Act, 1877, A. finally 
agrees with B. to buy a house for a lakh (100,000) of rupees; 
before B. takes possession, the house is totally destroyed by a 
cj'clonc; here it becomes impossible for A. to hand over the 
nouse, but B. may have to pay nevertheless.^ 

Quito recently an English case was reported in tlie papers, where a 
iti.ictoi had agreed i\ith a town corporation to lay down a great 
-'tent of uatei Jiiping : ho tendered at a ridiculously low figure and 
omitted to examine the soil. Ho found that the work wis impossible 
on ns terms, and he had to give up after spending a good deal of 
mone\. the corporation thereon took over the work under the 
agreement, and ho was held entitled to nothing : he chose to go into 
c contract with his eyes open. 


The matter must also be lawful and not contrary to 
nioia Uy and public policy. Thus a promise to marry a wc 


roman 


tlie obliirntinn ^ inipossihllity docs not ncccs.sarily take efFert on 

that oncTinartv m . ^^aless it is sucli that the Court could take it 

it* the iri^phjiXxQ pos.Hibility, and the cessation of the tran.^actiou 



was/ owner of tjio must Ml on the ]»ersou who, so to s])cak, is 

naiidod over tlio nionp’. under the agi-ceineiit is !>,, though he' has not vet 
day after R. had siim^ more hard than if the cyclone had fallen a 

practice, usualjy ho sale deed. The hardship of such a oiyio woid'’ 

ing the price, would house was insured, and B. 

6 uic insurance t- 
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■svheu the promisor had already a wife and the law prohibited 
bigamy, would he void, i.e., no contract.’ So an agreement by 
A. to pay B. £5 if B. gives evidence in his case. For either 
the evidence is to be true—in vdiich case (under the next 
following head) there is no binding matter of agreement, for 
every one is obliged, without any agreement, to give evidence 
truly, when called on; or else the evidence is to be “favour¬ 
able,” in which case it is against the law and public morality. 

And (c) The agreement must he such as produces a binding 
result on the parties : i.e., must he some matter such as 
marriage, sale, hiring, paying money, etc., of which the law 
takes cognizance. A promise to dine with a man, or accompany 
him on a shooting excursion, is not one creating any legal rela¬ 
tion. Nor must it be to do something that every one is bound 
to do without any agreement. 

(4) But it was further noted that the promise of either party 
{i.e., the lawful, possible, and legally binding promise) was the 
consideration for the contract. Thus, if A. promises to deliver 
goods to B., and B. promises to pay A. ioOO for them, the one 
promise is the consideration for the other; and this forms an 
important element in the contract. Indeed this is the most 
common form of contract. In general, a contract in which there 
is absolutely no consideration, is void. There are, however, 
some exceptions, chiefly those in which the party promising, 
with nothing in return, is actuated by motives of aftection, or 
family feeling ; and even then a special formality is required, as 
will be noticed in the next paragraph. It is not, however, 
necessary that the “ consideration ” should he on any defined 
scale of value, because that would be impracticable. Mere 
forbearance, for example, may be good consideration ; in itself 
this may appear of no value, but in fact, the granting of time 
may be of the utmost importance to the other party. Generally 
spealdng, where the consideration clearly appears grossly hi" 
adequate, it will be considered by the Court whether it does not 
afford an indication of some fraud, wrong influence, or other cir¬ 
cumstance which may entitle it to regard the contract as invalid. 
Laws vary as to this: In England there are distinctions 

- But if oue party was )iot aware of the oLstaclc there niiglit be a claim for 
compensation. 
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'between agi’oements (or contracts) un'Ier seal and those 7 iot under 
seal; and there used to be- some distinction as to an agreement oi 
the kind called an indentnre, but this doe^ not now exist.^ It is 
often pronded by law that certain agreements and acts connected 
with them must be in writing, or in writing and registered 
under the law for registration of assm’ances. And there may be 
I’equirements about tcitnesscs signing, and the final “ delivery.” " . 

Thus in India, an agreement in which affection, &c., is the 
sole consideration, is only valid if in writing and registered; and 
we have noted the case of a transfer of immoveable prope-'ty worth 
Us. 100 and more, under the I. T. Act of 1882 (p. 26). So a 
promise to pay a debt which is time-barred {i,e,, cannot be 
recovered by suit owing to the law of limitation) must be 
I'egistcred. But unless there is some express provision of the 
kind, no particular form is required for any contract, though it 
may be customary (and wise) to have a formal written document ; 
and even if the parties intend to have a formal document, that 
wll not prevent the contract being binding, if otherwise the 
pioposal, acceptance, etc., have been fully made and assented to. 

If we were now going to become regular students of law, we 
should have to go on to the rules which are applicable to each 
of the separate kinds of contract-relation known to the law ; and 
a whole book would be required for the study of the various 
kinds of contract, which have their’own peculiarities. I will 
heie only gi\e you a general idea of the scope of contract law, by 
showing a table of the subject matter which it contains. 

Ihere are two main divisions ; ‘^principar’ contracts, which 

^nc by themselves, as it were ; and “ accessorj^,” which hang 
-on to some other contract. 

^-^) Principal contracts — 


, 1- Absolute alienation, i exchange. 

^ ( Sale — assignment of rights. 

^ ^ ^ f Loan for consumption 

(t.e., vdiere a similar q^ianiiiy and l irii 
of goods is to he reiio'ned in kijtd). 
Loan for use. 

1 Letting for hire or rent. 

document by roa.<^on^nf used, but no special cliavacter attaches to tli 

‘ As putting the 

find deed"’ (in Riiving, “I acknowledge this as mv (\\ 


\ 

■ 2. Temporary alieua- 

tion or permissive 
use. 



3. Marriage. 

4. Trusts. 
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5. For work and ser¬ 
vice. 


/ To keep goods in deposit. 

To do work, on materials or on land, 
&c. 

Carriage of goods. 

For 2 ;rofes^ional, domestic, or trade- 
service. 


Agency. 

, Partnershin. 

6. “ Negative service,” i.e., agreements not to do something 

(as, e.fj., to refrain from working as a doctor in certain 
limits of another man’s i^ractice). 

( "Wagers (not enforceable at law). 

7. “ Aleatory ” con- J Annuities. 

ti’acts.^ I Insurance. 

; Marine bonds, “ respondentia,” &c. 


(B) “ Accessory ” contracts"— 

Contracts of guarantee, indemnity, security (by mortgage, 
pawn), wan-anty, &c. 

$ 

^ So called from alca^ a die, becaiLse there is an element of chance. The in¬ 
surance is only i)ayable (/the accident occurs or the house is burnt down. 

2 So calletl because they always jiresuppose some other (princix^al) contract 
which is secured, gimmnteed, &c. 
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THE SAJIE SUBJECT CONTINUED. 

(C. 2.) Obligations resembling those of Contract. 

In certain cases though a person has undertaken no express 
f>r implied obligation ^ by ^Yay of contract, yet the law casts a 
certain duty or obligation on him as if he had contracted. It 
will be sufficient to indicate the case of a person supplying 
the necessaries of life (according to station or condition of life) 
to a minor; here the parent or guardian will he liable to pay 
{as if he had contracted to do so). Another case is where a 
sub-lessee pays rent to a landlord to save himself from being 
turned out when the lessee himself has failed to pay; here the 
sub-lessee can recover as if he had made a contract with the 
principal lessee to pay on his behalf. Under this head comes 
the (not uncommon) obligation to pay back money received by 
uustake j or to pay lor services rendered in saving property, 
"here the salvor has acted without instructions, but in the 
general sense that he was doing a benefit by saving the other’s 
pioperty. And so if hij chance, goods are left in your charge, 
jou are only bound to a “ slight degree ” of care, but will be 

lesponsible if for want even of that limited care, the goods, are 
lost. ^ f 

(C. 3.) Of Tort. 

1 have already indicated that wrongful acts may so fur 
t a eaten and concern the public, that they are treated as offences 
" r degree and punished. But there are “ civil 

imm breach of some right, which only concern the 

ec lace parties, and are dealt with by the civil com-t. Many 

"liicli ia th(f subiocl^ Jiot conti-act with the obligatiuu 

only it is not annl-oT paragraph. In implied contract there w a contract, 
the present case no ctn y * is implied by cho conduct of the parties. In 

the law will enforce tb ^* 1 implieil at all ; but the circmnstances Are such that 
tiontj‘act). ^ arising as if there had been a contract Qiua^i- 


F.L. 
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wrongful acts arc hath torts and punishable oifences. Slander or 
libel, trespass, acting under some personation or false pretence, 
injury to person or property, are common instances of tort, some 
of which are oflences as well. Trespass is only a tort, unless it 
is done under certain special circumstances. In some of these 
cases, the wrong really cause's a loss which can he estimated 
in money, and “ substantial ” damages may he claimed and 
awarded. In other cases the actual (pecuniary) loss is nominal, 
and it is more the object of the suit to get the o‘l<jht estab¬ 
lished tl'an to recover actual compensation; the plaintiff will 
nevertheless he entitled to his judgment and decree, though 
only a novtinal compensation is awarded. It may also be the 
case that a pecuniarily injurious wrong has been done, but the 
other side also has behaved so badly, that the Court only gives 
“farthing damages,” as the popular phrase is; or the other 
party may have helped to increase the loss by his own “ con¬ 
tributory negligence.” According as the wrong is graver or less 
considerable, or is mitigated by the conduct of the other party, 
so the scale of damages awarded will rise or fall. In a bad case 
“ exemplary” damages will he given, in another only “ ordinary ” 
damages: e.ij., there may be a libel which has some excuse or 
mitigation, or there may be one which is a gross or unprovoked 
and wholly unfounded, slander. 

Those wrongs, it will be found, all come under the following 
test-classification:— 

(I assume that the act is without excuse or justification, for 
then there may be no wrong done).^ 

(a.) Act intunJed to cause harm and which does it. 

{h.) Act in itself illegal (or omission of specific legal duty) which 
causes harm, w'hether intended to do so or not. 

(c.) Any act or omission causing harm, which though not 
intended to produce any evil result, might, by exercise 
of due care and attention, have been known to he calcu¬ 
lated to produce such harm, 

{d.) In si>ecial cases, not avoiding or preventing harm which 


1 It is often the case that there is a fartial excuse or justification only, in whieli 
case the wrong remains, but more or less mitigated ; and then smaller damages 
will follow. AVhere the act is wliolly excusable or justilkiblc, there is no wrong at 
all. Libel, c. 17 ., is no wrong if the matter is truc^ and the libel was not nuule 
^^ith express malice nor uniiecessariiy. 
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the wrongdoer was bound (absolutely or conditionally) to 
^void or prevent. 

Such wrongful acts may affect (1.) the person merely as a 
uman being having certain bodily and mental feelhms or 
affections (including his honour); (2.) the person as a citizen, 
and having a certain estate, position, credit, status, &c. ; (3.) 
tne pioperty; (4.) both person, status, and property. Of (1.) 
an example is false imprisonment, or assault, also the seduction 
<) a daughter. Of (2.) defamation of personal character, defa- 
ination of credit (spreading false report of bankrupt-jy), also 
iinging a malicious action in Court. Of (3.) trespass on laud, 
inteiference with rights of user, conversion of goods, breach of 
nght of patent or copyright. Of (4.) nuisance, negligence. 

f the wrong is done by a number of persons jointly, each one 
n tiem is seicrally liable.^ Lnlike contract obligations (under 
ordinary circumstances), where the wongdoer dies, or the 
1 intiff, thcie is an end to the claim in all cases of a purely 
personal character. There may be statutory exceptions, c.g,, if 

< i IS caused, there may be a claim by the widow or family for 
compensation. 

fin^*^ remembered, that one person may he liable 

t civil law) to make compensation for wrong done by his 

servants as such (page 40). 

How the obligation is operative. 

tb obligation that comes into existence between 

e partms is, in substance, to do or not to do something : it 
to be performed in a certain way. If the 
and*t Passive, e.y., is to respect another man’s character 

affecti* from publishing anything injuriously and falsely 

there ^ pertormance is by way of abstinence: and if 

gation ^ Bon-performance, i.e., a breach of the obli- 

enforce tnust be rf'jHiration made, such as the Court will 

^se of an active obligation to do or supply something, 


in a contract fellowg Tor “contribution as he could 

docre.” iP- 39, note). There is “no contribution among wrong- 


£ 2 
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then the performance which is the substance of the obligation, 
must be undertaken in a certain proper way. If it is not—^if 
there is any failure (and the case is not one where specific 
performance can be sued for) there is an obligation to make 
1‘eparation in the form of “damages.” Hence there is some¬ 
thing to he specially considered about the mode of performance 
in those numerous cases where there is a mutual dealing—a 
promise on either side. The nature, time, and mode of per¬ 
formance may often be indicated by the agreement itself: the 
thing hao to be done or not done, in a certain way, at a certain 
place or time ; and there is no question of law as to hoiv or to 
icJiat extent, or when. But many obligations, c.y., agreements 
to give over property, or do work, or supply goods, very generally 
admit of some further question as to the how and xchen: and 
even those obligations which are to some extent definite in their 
terms, as to time and mode of performance, may still need to be 
understood with reference to certain general rules. 

The performance must he complete, according to the nature of 
the act. I have to pay ^£100 by a certain date; I must pay the 
Avhole : the payee is not obliged to accept payments in part: so 
a contract to deliver one hundred beams at a certain date, is not 
performed (unless it is so understood by the parties) by re¬ 
peatedly coming, first with one beam then with another in 
driblets, before and up to that date. In the case of undertaking 
work, repairs, building, making up goods, &c., the performance 
must be in a xeorkmunlihe manner, with reference to the persons 
employed: n professed watchmaker (e.rj.) would be liable for clumsi¬ 
ness in repairing your watch and injuring it; but if you chose 
to give’ your watch to a common blacksmith to mend as well 
as he could, you could not demand a degree of skill which such 
a workman i.s not supposed to possess or bo able to exercise. 
Generally speaking, all the acts to be done and conditions 
observed, by one party, before he can call on the other party 
to make payment (or whatever his obligation is), are spoken of 
as “ conditions precedent.” 

It often is a question of some difficulty, under what circum¬ 
stances you are entitled, owing to bad work, to give notice that 
you will not allow the contract to go on; unless the contract 
itself has provided clearly for this contingency. A,, to part per- 
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ormance, generally speaking, you are not bound to accept it ; 
but if you do, and if so much as has been done (before stoppage) 
benefits you to some extent, you must allow for the benefit you 
actually receive, as a “set-off” against any claim you may 
establish for non-fulfilment of the whole. Of course if the 
part of the work done is really of no value to you, that is a 
question of fact to bo taken into consideration {cfr. p. 45). 

The performance must be at or by, the date fixed, within 
usual hours of business : if no time is fixed, then a “ reasonable 
time must be allowed according to the nature of the Let or the 
kind of goods or property to be delivered or supplied.^ 

As to place : payments of i)rivate debts are supposed to be 
Blade at the creditor’s residence; the debtor must go to his 
cieditor and pay him, not vice versa. Debts to a bank, firm, 
Ac., are payable at the place of husiness, not at private residence 
uf members of the firm or company. As to delivery of goods, it 
IS always stated where they are to go, or it is implied by the 
«ucumstanccs: otherwise the promisor must apply to the pro- 
iniSoC to fix a reasonable palace for delivery. 


(E.) How the obligation ceases or conies to an end. 

The first and obvious consideration is that an obligation 
ceases when it is completely perfomicd in the manner just 
escii ed. But there are also several matters to be noticed, 
a \erj laige number of cases, there is a money payment to 
mac e. \\ e have said something about this alreadj^: wo have 
^^^CGssity for paying the amount due, in proper time 
p act, and not by small instalments or part payments 
TO' Bnt perhaps the payee will not 

forTii^ \ ^ other j^arty thinks is the right amount 

^nd iM l^itter must then tender the wholo amount, 

^0 IS right (as the result of a suit, &c,) his obligation has 


^Uion in any notice, that ulieii tim^ is a matter of con- 

ordiiiary hours of h! ot a day are not counted ; and a day means tho 

notice is given at three days after notice ; 

10 a.m. on the Cth hchi-uaiy 3rd. He would not be boilnd to pay by 

omce closing ; but if whole of tho Gth till tho usual Iioiu* of 

would be too late. ^dered payment, say, at uiuo o’clock in the evening, ho 
Mouth or ‘*year*’ ar i 

and no other (unless thpv« ^ always understood to mcun calendar months or years 

some express explanation added). 
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been satisfied and is at an end. Tender must be actual ofter of 
present payment : ^ not the mere promise to pay or even 
giving a cheque —^which may or may not be honoured. In the 
case of goods, there must be an unconditional, and proper, ofler 
to deliver them in such manner that the other side is able to 
ascertain that the goods are of right kind and quality and can 
be made over to him then and there. In many cases (as for 
instance in India under the Rent Acts) provision is expressly 
made by law, that the amount may be deposited in Court ; then 
there can be no doubt about the tender. 

There may also be a new agreement or an aUcration of terms, 
which, if shown, puts an end to the original obligation or part 
of it; the promisee may agree to take some object or goods 
instead of moneys or one kind of goods in place of another; or 
the parties may make a new kind of agreement, as in the case of 
taking a bond for future payment of an existing debt. Where 
alterations of contract have taken place, it sometimes happens 
that the original contract was in writing and the subsequent 
change was verbal. Here the alteration is valid, but it must 
appear that loth jmrties understood (which is a question of fact), 
that they \vere acting on the altered agreement. Where there is 
not a mere alteration of some of the terms, but an entirely new 
contract is substituted for the first, the Roman lawyers called it a 
novatio. W^hen there is a ‘‘ compromise,” we have something 
closely analogous ; for a compromise usually means agreeing 
to accept some part of the matter originally agreed on and letting 
go the rest, or agi*eeing to take something else in substitution. 

Contracts may come to an end by what is called condition 
subsequent ”— i.e. (1) when a specified term is or is not fulfilled; ^ 
(2) when a particular event occurs; or (3) when one of the 
parties exercises an option reserved to him to put an end to the 
contract, c.//., I agree to buy a house subject to the approval of 


* Or at least an offer to pay (see L Cont. Aet, sect. 83) unconditionally, at a 
proper time and place, aiid under such conditions that the promisee (creditor) 
has a reasonable opportunity of ascertaijiing that the money is available for him 
(or in the case of goods, that tJie goods of the right sort are available). As to 
money payments, reference of course must be liad to what is legal tender, in the 
matter of coin or notes. 

- E.q, (1) a bond by a surety to vSeciirc good work ; it is at an end when tho 
work is properly done ; or to pay a sum of money if a shij) is lost, and the ship 
arrives oufeb* Or to pay £100 a year to A. till her marriage takes-place. 
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niy solicitor ; lie does not approve; the contract is then at an end. 
So where a carrier promises safe transport of your goods subject to 
the “ act of God ” {i.e., unavoidable natural event), or of the 
“ Queen’s enemies.” If the goods were burnt by lightning or a 
fire purely accidental, the carrier’s obligation is at an end. Or 
a servant agrees to serve, provided (and this may be matter of 
custom and general understanding when entering into the 
contract) that he may give a “ month’s warning ; ” his obliga¬ 
tion ceases when ho gives warning duly, and the time has 
elapsed. 


Sometimes the obligation to perform a promise may be ex¬ 
tinguished or modified by the fact that there is what is called a 
“ set-off.” As when though A. is under an obligation to pay B. 
tilO, there may have been wholly other and separate transactions 
between them, and the result is that B. owes £10 to A. on those 
other transactions. It is obvious that it would often be un- 
I’casonable, that one party should be obliged to pay or tender 
payment on the first obligation, when the ” set-off” is imme¬ 
diately claimable on the other toansaction. Accordingly there 
are rules ot law determining when one party can plead this set¬ 
off as a reason why he should be excused from fulfilling the 
other agreement. Generally, the “ set-oft’” must be a determined 
«nm, not one doubtful or in dispute a claim to damages not 
}ct fixed in amount). And then you can “ set off ” this other claim 
which you have, against the payment to be made in pursuance 
ot jour obligation. The moment there is any apparent un- 
ceitainty about the “ set-off,” then the original performance has 
to be made, and the question of the counterclaim is determined 
by separate action. 


nother way of putting an end to an obligation of conti’act or 
01 fc, is ODvious: there may be a formal and specific “release ” 
givmg tip tjjg contract, or condoning the wrong, 
enl ^ logard non-per/ormtmcc as in some sense putting an 
prom’^ ^ ^ contract, and discharging one side at least. If the 
periormin to do his part, or disithled himself from 

lietweeiUh contract 

other side 

,.i 1 ^ doinq it, he mav elect to put an end to 

the whole contract. ' 
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When the Court gives damages, then, of coarse, there is an 
end of the original obligation— except in the case of a mere 
award of interest on a debt declared to be due (see p. 42). 

One more matter remains: a contract may come to an end by 
reason of the promise becoming impossible to fulfil. We have 
spoken of contracts vokl from the beginning because of the 
agreement being to do something unlawful or impossible at 
the time (p. 45); but sometimes an undertaking is possible at 
the time, and becomes impossible afterwards, before the contract 
is fulfilled.^ A. agrees to pay B. a thousand pounds when B. 
marries his daughter C. If C. dies, their agreement becomes 
impossible, and there is an end of the obligation. It is proper, 
to repeat that there is no discharge if the impossibility is caused 
by the person who seeks discharge. Nor docs it always happen 
that the impossibility oi 2 mrt of a transaction voids the whole.' 

Lastly, an obligation may cease by operation of law. , For 
example, the promisor becomes heir to the promisee ; then the 
right and the obligation are united in the same person. Or it 
may be that one contract is merged in another of higher degree, 
security, or efficacy. In India, however, a contract by deed is 
not recognized as of greater efficacy than a “ simple ” contract. 

Alteration by consent (p. 54) has already been considered; 
but supposing one party (usually in a written paper) alters or 
erases some of the terms, figures, &c., the contract is dis¬ 
charged ^ by reason of the fraud or wrong thus perpetrated. 

How an obligation of the kind we are considering, can cease 
by the effect of lapse of time, has been already stated as matter of 
general principle (p. 27). A debt or other obligation not claimed 
within the time fixed by law, would be extinguished. 

^ TJiere may be cases where the becoming impossible of a certain thing is the 
very event which the parties contemplate as giving rise to a (conditional) obliga¬ 
tion. 1 do not speak of those cases. A. agrees with B. to pay £1,000 if B.^s 
ship docs not return to port by 1st of August. It is ascertained that the ship was 
lost in a storm on 1st July ; here the impossibility of the ship coming in is wliat 
creates A. ’s liability to pay tlio £1,000. 

- I have alluded to the case (in the Indian Specific Belief Act, 1877) about a 
man being made to pay the price of a house which ho contracted to buy, but which 
he could not get because, before taking posses.sion, the house had been destroyed 
by a cyclone ; but a little consideration will show the distinction. 

^ The Indian Contract Act does not expressly say tliis ; but probably the piin- 
cijJo would bo followed if tlie alteration were nuitrrial^i\\dX is, not purely in 
some form or word that was of no con.scrjuence to the contract itself. Even this 
would be reprehensible, but would not upset the entire agreement. 
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(III.) EIGHTS (of PEESONS) IN AND OirEE THINGS. 


Having disposed of the subject of rights and obligations 
between person and person, Ave now proceed to consider the 
Tights Avbicb “persons” have in or over “things” (seep. 15). 
In our preliminary study of the ideas involved in certain 
terms, we have already considered “things” in the abstract, 
as they are regarded for legal purposes (p. 36 ff.). We hear 
in mind the distinction between tangible or “ corporeal ” things, 
and “ incorporeal ” things. We have also noticed that moveable 
property, or, as the lawyers say, “ goods and chattels,” may be 
conveniently distinguished from “immoveable ” (landand things 
permanently attached to the soil) because of the greater facility 
Avith which transfer of the former is effected, anil because of the 
less importance of such transfer as affecting persons other than 
the buyer and seller, or those immediately concerned in the 
transaction. We are noAv to consider “things” as the object 
of rights. Persons are connected Avith things, either by having 
Avhat is recognized as the OAvnership of them (things become the 
pi'operty of persons), or by having certain rights over them which 
inay be permanent, temporary, or conditionally temporary, these 
Tights not being OAA’nership rights. Hence the tAvo main subjects 
of our study of the law of “ Things” will be (1) Ownership, 
nnd (2) Separate rights which are not OAvnership. 

But Ave can hardly make any way in discussing either branch 
? subject, Avithout making use of the term “possession.” 

6 heai of an owner being in “ possession ” of his estate, and 
ami t)eing still OA\mer, though “out of possession,” 

forth. And Ave are at once brought face to face with 
does^^^^^^*^^ that “possession,” as understood in laiv, 
ugedi^^*’ meaning Avith the term as popularly 




' Perhaps for this 
seisin” and being “ 


reason (or partly so) the older English lawyers spoke' of 
seised or disseised” of a thing, in legal plirases. 
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(A.) Possession. 


1. Its legal nature. 

In the first place, possession does not mean mere corporal seizure 
or contact. If a man carrying a bundle containing his clothes, 
sits down in a field by the wayside and deposits the bundle near 
him, he is certainly in possession of the bundle, though it does 
not happen to be in his hands, and he is certainly not in pos¬ 
session of the field, although he is in actual corporal contact 
with it. The important element in possession is therefore 
not mere physical holding or contact, but the 2>'>ssibility of 
dealing xcith a thing as tee like and of excluding others. 
Supposing a person wishes to put me in possession of a field 
which he has sold me ; the price is paid and the contract of sale 
signed: it is not necessary that I should walk over every part of 
the land. I simply enter upon it, the seller assents, and I am 
in possession. But supposing that on going to take possession 
I find some one already on the spot who disputes my right. I, 
the buyer, cannot then be said to have possession, till the 
opposition is overcome by consent or by force. 

Just so with moveable property. I bny a coat. I need not 
j)ut it on to bo in possession. I am equally in possession of it 
it it is put in my wardrobe. So a purchaser of timber may take 
possession by putting his mark on the logs with the assent of 
the torest officer or other owner. If I am in possession of a part 
of a thing which consists of connected parts, I am in possession 
of the whole. If I am in possession of the principal I am also of 
the accessory (p. 37 tiote). 

Nor is it necessary that possession should be continuously 
exercised at every moment of time; but a man continues in 
possession as long as he can at any moment reproduce the 
jdiysical potver of dealing with the property as he pleases. A 
man who goes away from his house to a place of business, is 
still in possession of his house, because he can at any time 
return to it and enter it,^ 

hut possession recognised as such by the law, also requires_ 


' Thfire ia a difference as regards llie possession of wild and doiuexlic animals 
J aui still m possessioii of my house dog, though he is teinporarilv out in the 
holds; but if 1 have captured a deer or a fox, directly it breaks loose it ceases to 
be 111 lily possebsioii. 
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besides the physical pov/er of dealing with the property, the in^ 
tention of the person to exercise the control on behalf of himself; 
and this is ascertainable from the circumstances ^ of the case 
^Yith which we happen to be dealing. 

Under the circumstances, it often happens that a person is in 
full possession of property—of goods in a warehouse of which 
ho has the key, or of goods which he has a delivery warrant for; 
and yet the possession is not a direct actual possession. In all 
these cases we speak of having ‘‘ constructive possession.’' The 
person is in such a position that it is ‘‘ construed,” Cv (under¬ 
stood) as involving legal possession. 

A person may also bo in possession of a thing through his re¬ 
presentative ; and the correct doctrine is that this is not a fictitious 
but a real legal possession.” ‘‘ All that is necessary to possession 
being the power to resume physical control, and the determina¬ 
tion to exercise that control on my own behalf, I possess the 
money in the pocket of my servant, or the farm in the hands of 
mj bailiff, just as much as the ring on my finger, or the furniture 
of the house in which I live.” 

Ihis assumes the representative to be in friendly relation; that 
is, that ho is not acting against me: the moment he does so and 
means to assume control on his own behalf, proper^ speaking, 
mj possession is gone: or it is only by special devices and 
provisions of law ^ that my possession is held not to be lost. 

In order, therefore, to have a valid “ possession by repre¬ 
sentative, the representative must be in control by consent of 
the piincipal, and that with the intent to exercise his control on 
behalt of the principal.^ 



* Suppose that you and I aro living in the sanu* 
heiiifr ^ M owner and that 1 am a lodger. And snj'pose that you, 

tornvdlv money, sell the house to mo; you receive Mu- money, and 

mission owner, agreeing to pay me a weekly sum for iK.r- 

ueed have continue to reside in the house. No external change whatever 

precisely as idace in our relative position ; wo may continue to live on 

of the house fi' doubt tliat I am now in,legal possession 

- you are not 

vou -ipe ^bare received land from mo on the understanding that 

^^^y^bing you cun do iluU is heUl 

rs su ject is well illustrated by the provision in the Burma Land Act 
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Some consequences which follow from this doctrine, such as 
the possession by a Court of Wards, or a guardian on behalf of a 
minor or lunatic, need not he entered upon. 

It may be well, however, to say a few words about the relation 
of landlord and tenant, which is intimately connected \vith this 
matter. We have all heard in India, of “ tenants with occupancy 
rights” and “tenants-at-will.” 

Under English law, and under most continental law, though 
there is considerable difference of opinion among experts, it is 
quite posnble to hold that a tenant has possession as repre¬ 
sentative of the owner, and that, in spite of many express rights 
and remedies which might suggest that he had a legal posses¬ 
sion on his own account. For these express rights may he all 
considered with reference to the tenant being in possession of 
his own rights over the’ land as tenant, which he may have 
without preventing his having representative possession of the 
land for his landlord. On this view, the tenant is treated, in 
fact, as a sort of bailiff for the owner, paying him a fixed sum 
out of the profits of farming, and retaining the remainder as his 
remuneration.^ 

This mention of the English law is not superfluous* as it 
cannot be denied that from time to time, it has largely affected 
the ideas which officials in India have entertained regarding the 
relation of the greater landlords in Bengal, Oudh, and the North 
West Provinces, to their tenants. The ancient law will not 
afford us any help, for the Eastern mind did not, either in its 
customs or its legal systems, look at things in this way at all. 
I he relation of landlord and tenant has grown up to a great 
extent under the operation of our Western law. We recognised 

(Act II. of 18/6), sect. 2. ^ There, possession is held to have been eoually main- 
tained if it wa.s by a man s servant, nf/ent, tenant, or mortgagee holding under 
him. Norris the possession liroken it thf land is left to lio fjillow in the course 
of husbandry, but had jircvionsly been htdd in the way described. So possession 
i.s inaiiitallied by the significant act of paying the Govermnent Land revenue due 
on it, either personally or by agent, &c. This latter point is applicahle every¬ 
where in India. If it is shoun that a certain person always provided for paying 
the revenue, even if he did not himselt make the payment, it would go far to show 
that, in law, he was in possession, and that the person ostensibly in occupation had 
a merely representative pos.session. 

^ See !Markby, sect. 338 ff., wheie the whole subject is discussed. I have not 
taken any notice in the text, of “derivative possession,’* because that term does 
.iot indicate a hind of possession, but refers to the origin of tlie possession, viz., 
that it was derived from some one else. Tlie legal possession (of whatever kind 
in itself) by transfer to the person alFectea by the transaction. 
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a proinietary riglat in land; and in some cases, the i)roprietor was 
a person who had, in the course of events, overridden the rights 
of the original landholders: these latter then came into the posi¬ 
tion which, for want of a better name, we called that of tenant. 

The position of such a “tenant” soon became somewhat 
perplexing to the Indian lawyers. They solved the • question 
(speaking roughly) by various “ Tenant laws,” which secured a 
permanent right of occupancy to such of the tenants as had 
either an originally higher position, or who had, at least by cus¬ 
tom and general sentiment, some special claim to con^deration. 
Thus, our solution of the question was necessarily not one 
based on any philosophically consistent thv;ory, but on a desire 
to make some arrangement which would secure a practically 
valuable and lasting interest in the land to each of the different 
classes concerned. Consequently, in India, we must probably 
conclude that “ tenants-at-will,”—those who have nothing par¬ 
ticular in their favour, and are only on the land by lease or 
coirtract, have possession as representatives; and with regal’d 
to those who have rights of occupancy, and cannot be ejected, 
they may still be in representative possession to some extent; 
because they 2 ^(iy rent to some one : and that person’s possession 
continues in the act of receiving his rent, to say nothing of his 
paying the Government revenue. 

Sir W. jMarkby ^ observes that, on the whole, while our law 
shows, on the one hand, a decided inclination to treat the tenant 
as having only a representative possession on behalf of the 
owner, on the other hand, his “ right of occupancy ” is clearly a 
right which is available against all the world, and not merely as by 
way of consent on the part of the owner; in which case his pos¬ 
session is that of a right of continued user, not a mere contract- 
right. His possession then is, as I said, to some extent repre¬ 
sentative, and to some extent not: we cannot help the conflict 
of the two positioiis which arises out of the circumstances. 


2- What “ thinys ” are cajiahlc of ])ossessi<fn. 

lioturning to the general subject of possession, it may next 
e lemarkcd that as actual physical prehension is not h necessary 


* Llarkby, sect. 389, pp. 198, If 9. 
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element in possession as understood in law, it may be possible 
to be “in possession ’’ of things not actually tangible. 

It is not, however, to all “incorporeal.” rights that the idea 
of possession can be extended. We must not press the extension 
beyond what is fair; Ave can, however, speak reasonably enough 
of a person as in possession of a “ right of way ” or of a “ water¬ 
course;” and. hence possession extends fjeneraUt/ to those rights 
which are called ‘‘ senilndcs” such as the “forest rights” ot‘ 
which we shall have much to learn hereafter.^ 

There is a peculiarity connected Avith possession in such cases 
AA^hich must be noticed. A person who has a right to cut firewood 
cannot be engaged in cutting it eA’ery moment of his life. A 
man is not perpetually going to a)id fro over the laud AA’hich is 
subject to his right of Avay. For months together in a dry 
season, no Avater may floAV' oflf my land on to my neighbours’. 
Such rights are spoken of by lawyers, owing to this circum¬ 
stance, as discontinuous lights. Although it is easy to admit 
that such a right is still in possession, though it may not haA'e 
been actually exercised for several days, or weeks or even months, 
at the same time we feel that, if, say, for several years, the 
right-holder had not once crossed my field, or during more than 
one winter (Avhen firewood was most needed) had not once taken 
a stick from the forest, there might be very considerable doubt 
about las having maintained actual possession of the right 
It is always a question of fact, whether the right has been main- 
tained.2 But the Indian law has settled the matter as far as 
may be, by the rule that, if the right has been intermitted for 
two years next hejore bringing a suit to establish it, the right 
Avould he lost.® An inter mission is not the same thing as "’an 
interruption. Under the Indian Limitation Act, an interruption 
is the act of some person against the right; it is, in fact, an 
indication that the right is disputed; and if an interruption 
is Buttered or acquiesced in, for a whole year, the right is 


» I need hardly quote aiithorities for tlie position that a riaht can ho hi 
possession. It is admitted in the hrench and as well as English text 

hooks. ‘ ^ 6 • * 

- Tho PhigliKh law ha.s a distinction between rights of common and easements 
I thiR rpQtiPff* wliifdi ha.s not been maintRinot m tliA 
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lost.^ The period after which an uuintei-rupted use gives a right, is 
twenty years under section 26 of the Indian Limitation Act (and 
so sect. 15 of the Easements Act, 1882, where this is in force). 

There also remains one other point which I should notice, 
because joint-owiicrshiji is so very common in India. I allude 
to the nature of 2 >'>ssession in the case of co-propnetors. The 
maxim of English lawyers is that if there be two equal co- 
owners “ each is possessed of the whole and the half.” Each 
owner of the undivided property has access to and control over, 
every part of the property; and he exercises that control not 
only on behalf of himself alone, but partly in respect of his own 
share, and partl}^ as representative of the co-owner. 

It is well known that amongst Hindus, ancestral property is 
virtually owned by the whole familj\ A Hindu dies lea\ ing three 
sons ; these three succeed jointly. The family is not considered 
as a corporation (p. 84), and no member of the family can assert 
that any part of the family property belongs exclusively to him¬ 
self; but while he has a certain control over the whole, he is 
also in legal “ possession ” (as above explained) of his own right 
or share. The “village community” of which Ave hear- so much in 
India (i.e., where there is a body of co-sharing owners), is in fact, 
an organised patriarchal society consisting of such co-owners. 

It only remains to be added, that joint possession and co- 
ownership must not be confounded with the possession or owner¬ 
ship of “ artificial persons,” that is, of a body of persons whom the 
law regards as one person. 'Where property belongs to the State, 
to a registered “ company,” or a “corporation,” the law regards 
it as held by one legal owner. The legal possession of property 
IS then in the one artificial person, not in the individual members, 
as it is in co-ownership. 


3. Loss of possession. 

Then, as to being put out of possession ; every act by which, 
p tysical control is completely destroyed, puts a man out of pos- 
stssion . not so where the loss of control is incomplete, I leave 
axe hidden in a Avood, knowing Avhere it is and intending to 

that all “ interniptiou” occiii s whero the soil-owner or aoiue 
to (being known) 7^*^*^* exercise of the light, and the obstruction is submitted 
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return and -ft-ork -witli it next day; it |is not out of my posses¬ 
sion. I drop my ring into the river; it is completely out of my 
possession. 

4. Legal consequence of possession. 

These general ideas involved in the term “possession’’ as 
used by lawyers, are, you observe, independent of any question of 
the possession being rightful or wrongful. Possession by itself is 
a fact; and its elements have to be understood. And as we shall 
further explain hereafter, the law will only allow de facto posses¬ 
sion to H distm-bed by its own authorized action. It will respect 
possession as actually existing, and will compel others to respect 
it, until such time as some one proves that the possession is 
wrongful ; and then the law will (in executing its judgment) 
put an end to the wrongful possession and put in a rightful 
possessor instead. ° 

What has been said about Possession is only a very brief 
outline of a subject which in all its details and bearings is a very 
intricate one. Indeed, starting uith the history of the Eoman 

law on the subject, more than one elaborate treatise on “Posses- 
sion has been written.^ 


(B) Ownership—Property. 

Possession is, ultimately, always enjoyed by an o,omr: but n 
peison may bo omici- of property and yet be out of yiossessiou 
(I heie mean entirely out of possession, not merely out of ncr- 
sonal possession wbilo still retaining it constructively or through 
a representative): but in the end possession always accoL 
panics ownership. At the same time the right of o„nerM, 
clearly involves more than a bare legal possession. And this 
leads us to consider what the nature of ownership or riolit of 
property oyer "things” is, how it is acquired, how it maybe 
lost, and what are its legal features. 


Modes of acquisition. 

It will be convenient to speak first of the ways iu which 
ownership maybe acquired; and I will at once enumerate the 
modes of acquisition and then explain them. 


^ Savigny’a w^ll-known w’orlc on 
ivfry, Aiijodeni contribution to the literature 
€*.si?ay by Pollock Mid Wright, published at Oxford 


I’erry. A modem contribution to the Ihmtnre orihc*^8ubiect1p^^^ 
-- ■ lished at Oxford 
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I. Prescription ; 

II. By accession to the principal thing already owned. 

III. By transfer in one form or another.* 

(I.) Prescription. 

The most obvious starting-point is that suggested by our 
latest observations. The simple taking possession, or occnpatio, 
was probably in early times, the most usual method by which 
property originated. People found what they wanted—a bit of 
land, a tree to cut down, or v/hatever it might bo, e!.ther un¬ 
occupied and free, or else in the hands of an enemy from which 
it w'as taken by force. When once various objects had been 
taken in this way, and the land seized on by tribes (who perhaps 
had a customary method of regulating appropriation within 
theii own borders), an idea of exclusive right began to develop 
Itself. As time went on, lands were cleared and houses built, 
and a large class of (moveable) “goods and chattels” were 
accumulated in different hands. The sentiment of society 
giadually grew up, that even though the original act of taking 
possession, long ago, might have been doubtful, a subsequent 
peaceable, open, possession as owner, ought to be respected. 
Ihe Roman lawyers, with their usual neatness of expression and 
clea,rness of thought, established the rule that after a fixed 
period—shorter in the case of goods and chattels, longer in the 
case of lands and houses—possession, however originating, could 
no longer be disturbed ; a good title of ownership was acquired. 
Taking possession (occiqnitio), Avhen followed by open and peace¬ 
able enjoyment was called nsucapio; and when this had gone on 
long enough (according to the legally prescribed term), it was 
held to have ripened into a “just title” by prescription. 

Ihe Roman lawyers belonged to a period when the primeval 
stage of society had long passed by ; but still it was possible ti» 
^ vo possession of unowned things, or (still oftener) to take (or 
^ni\e) possession of them under certain defects of title, which 
fuU^ cure. They required accordingly, that to gain a 

ha' ion, the enjoyment of tho property must 

call adverse, i.e., with the intention of hold- 
cla‘ “ *^*^*^ (idverscli/ to any other opposing interests or 
c; expressed their meaning by saying that the 

0 possession which would (in time) give a title, was to be 
f.l. 
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nec vi, nec chun^ ncc ])rccario \ ” it was to be peaceable, —not 
raaintained by force against possibly better entitled claimants; 
not held secretly or by fraud (so that any possible just claimants 
were unaware that their claims were denied or defrauded); nor pre¬ 
cariously —i.c., by such uncertain means, that one might say the 
holder was in possession to-day and out of it to-morrow. These 
conditions may appear to go against what I said before — that 
possession, however oriffinaiiiuj, might in time become perfected. 
But both are correct ; for though violent seizure (I do not speak 
of seizu e in war),^ or possession by fraud, would prevent the 
period necessary for prescription from beginning to run until 
the fraud became known, or the violent seizure manifest, still if 
the parties entitled to object on these grounds, stood by and 
made no claim, and let the period run out, the original defects 
were cured, and a possession that was, ever since, open, peace¬ 
able, and settled, would be sufficient. 

At the present day, all kinds of useful ‘‘thingsmoveable 
and immoveable—have been so fully and so long the subject of 
legal property, that there is but rarely an opportunity of taking 
j^Gssessioii Jo7* the Jirst time of unowned goods. Even in colonies 
or in outlying parts of India, no one can now seize on a piece of 
land, however apparentl}’’ waste or unowned ; because there are 
laws which already determine the general question of the right 
to waste lands. But still, the rule of peaceable 

and open, gi\ing a prescriptive ” title after a period of years 
fixeu by law, is by no means without its use.^ It may apply in 
the case of lands or houses, not because they can be seized, as in a 
state of nature, but because there may have been some defeet in 
the title, or some circumstance which compels the present^ holder 
to rely on possession only as his basis. 


’ ’i’he Roman lawyers held that property ol’ an enen)y was “ rof ttuUius''' _no 

man’s goods, and so could be seized by the successful •toinbatant. AVar they 
said, restored things to a state ol nature (in which nothing originally had a 
specific owner), and so awaited ‘‘ occujxUwn.^^ by the successful iwuty. 

= The laws prescribing how many yeni-a’ possession shall npen a claim to move- 
able, or immoveable property or an (iiicorporejl) riglit, arc chilled Acts or Statutes 
of Limitation (in India Act AV . ot 1877). Jn England the lawyers were slow to 
acknowledge that a title \yas acquired by the lapse of years. They said that the 
lapse took away the possibility of a reineUy, but theoretically left an oriKiiiai 
title uiitoucheu. No iimitatitn law existo<l bclore the reign of James I. lu 
lii iia, tlie fiction of the English lawyers lias never been admitted. Tlie law 
there expressly declares that on the iieriod of jirescriptiou beiiicr complete the 
pos'iiblo right of any one not in possession, is lost, and not merely his remedy 
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I recollect a case in India which will illustrate this. There was a 
eonsiderable house property ovmed by A., who died having made a 
will leaving tlie estate to D. A. had only one (known) relative, a 
remote connection, C. As it happened, D. took possession under the 
will, and C. allowed the legal period to elapse without attempting to 
•claim as natural lieir; C.’s right was accordingly^ lost. Afterwards it 
turned out that A.’s will in favour of D. was absolutely void, so that 
D. (in possession) had no title. C. heai'ing of this, instantly com¬ 
menced a series of dealings with a view of successfidly ousting D. and 
getting possession himself—if he could do so without provoking legal 
interference (of which 'we shall presently speak). Here you will 
observe everything depended on posfsessio7i; as long as D. had open, 
settled, peaceable possession, no one could interfere with him; no 
violent attempt of C. to turn him out would have been allowed. But 
if C. could hiive managed to get possession without violence, fraud, Ac., 
then his possession would be respected, till D. could prove ins title, 
and that (as his will was void) he could not do. 

It is with reference to this important influence of possession, 
that the Civil Law (Specific Belief Act) wdll always give a 
summary remedy against dispossession. As soon as the mere 
fact of actual, present, possession is show’ii, the Court will 
maintain (or restore) it, and insist on the opponent filing a 
suit to prove his rights, and not disturbing the possession other¬ 
wise. And as sometimes these questions of possession give rise 
to violent quarrels, the Criminal Procedure law also enables a 
magistrate to interfere to maintain possession and prevent any 
violence.^ 

^ Tho Xllth Chapter of the Criminal Rroceduro Code, sec. is 

devoted to the subject of disputed xiossession ; for tho strong feelings whicli often 
inanifest themselves in disputes about laud and houses, may result in viohmee : it 
is therefore desirable to provide a procedure by which steps , can be summarily 
taken to prevent di.'iturbance. And the plan Ls this : without entering on any 
nuestiou of right, tiie magistrate ])roceed3 to ascertain the fact of posses^sioa, and 
uiakes a formal order that the possession he finds to exist, shall not bo tlisCurbcd 
till it is so in due course of law. If this possession is not ascertainable, or if 
neither claimant is really in possession, ho may “attach” tho property until a 
competent court has settled the right to it. Incases in which dispossession lias 
been effected by use of criminal force and tho dispossessed ])erson obtains a con¬ 
viction on a complaint of the use of force, the magistrate uxu i^t "he same 
time order the sufierar to bo restored to his ]iossessiou. A claim to a right of 
Way or other right of that kind is decided on the principlo that -.uch a right may 
bc virtually “ in possession ; ” and if the magistrate fiiuR tliat the way or water¬ 
course, or whatever it is, is, as a fact, “open to the use” of the public or any 
person, or class oi persons vi.e., they are in possession of the user), ho maintains’ 
tlicin in the use, by making an order that no person can stop them, till tlie 
Huestiou is lawfully decided. xVs a right of this kind is not exorcised at tverj 

F 2 . 
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There are however, even in modern times, occasionally cases, 
chiefly of moveable things, where really they are “ res millins" 
no man’s goods, and therefore ownership may he legally 
acquired by simply taking possession. A gem at the bottom 
of the sea, if taken up by some means, becomes the property 
of the finder ; and so valuable stone or coral on the open shore 
or fish in the open sea : (in these cases there may of course he 
some express law of fishery, or other law governing the acquisi¬ 
tion of such objects). Property also may become ownerless by 
being “ derelict,” i.e., abandoned or thrown away; anyone may 
then take it who likes. In India, in Forest administration, we 
have often to deal with customs of long standing by which 
certain pieces of timber are “waif”— i.e., have got into rivers 
used for floating timber, unmarked, and not in charge of any 
person. Usually the Forest Act will be found to regulate the 
collection of such pieces and tneir disposal j but some rules 
allow the villagers on the river brink to take freely small pieces 
of a specified size (which are of small value), and which if 
brought to a timber depot would be of little use and no owner 
could be proved. 

In the case of a lost article {i.e., unintentionally out of 
possession) there may be special police or other laws about 
wliat is to be done with a view to finding the owner: ^ but 
jmtting that aside, and looking only to the question of owner¬ 
ship—the finder is held to have a good title against oveiyono 
but the trae owner. The well-known English case {Armour 1 / 
V. Dflamm), about the jeweller who removed a valuable 
stone from a ring, was also concerned with this principle; for 
the ^daiiitiff happened to be a person whose only titlq to the- 
ring was that of a Jindcr: yet he was allowed to sue, and to 
recover the fullest damage against the fraudulent defendant,, 
because he had a good title to the ring as iind(u- of apparently 
unowned goods; at any rate until some one appeared (witliia 
the proper limit) to prove a previous title. 


manent of time (p. 02). it is uccessarj’ to iix an artificial limit, and sav that it 
Will not be licld to be in possession unless it has been exercised within threo 
months before the date of the enquiry, or at the last season (before the comiplaintl 
at which the right was capaM; of Iwing exercised, if such is tlie nature of the 
ri»ht. Tliis short term is fixed only for the piuposes of the summary remedy we 
arc ^ 

‘ Sec tile Lectures on Criminal Law—head “Criminal Misappropriation ” 
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I may mention that M’hat is called “ treasure trove,” that is, 
finding valuable things hidden in the earth, or in something 
permanently attached to the earth {c.g., a bricked-up niche in a 
wall), is governed by a special law.^ And so the right to metals 
and mines in the earth. These are not held to be “ no man’s 
goods : ” they belong to the owner of the surface ; in some cases 
to the Crown. The latter is the law in India, except in cases 
where the grant of ownership implies or expresses otherwise." 

(11.) Accession. 

“ Accession ” is referred to as an origin of ownership, depend¬ 
ing on the principle that a “thing ” and its “ accessory ” (p. 37, 
note) are regarded as one in law. If you own a tree, you 
own all the fruit that grows on it; or ow'ning a cow, yoir own 
also its calf: and so with any kind of increase or improvement 
of the original thing. A very common instance of accession, 
arises in India in connection with the di-alluvial action of rivers: 
—the soil washed up on the river front of an estate, ordinarily 
belongs to the estate ; not so a separate island in the midst of 
the stream. There are many customs about alluvial accretions 
which are allowed to be in force under the la^v (which is still 
contained in lleg. XI. of 1825). 

But there are also cases where the “ accession ” to the original, 
is not by natural growth, hut, by the direct action of man, as 
where a tree is planted on another man’s soil, or a wall or a 
house erected. Here the general maxim is “ quidqitid plantatnr 
solo, solo eedit,” —whatever is planted in or affixed to the soil 
goes with the soil; * but the application of snch a general 
principle wnuld depend on the circumstances of the particular 
case. A most important consideration Avould be the question of 
good faith and knowledge. Practically, questions of this sort 
arise when a building is erected on land the title to Avhich is 
in dispute; or when the party seeing building, Ikc., going on, does 
not take notice, or warn the builder of his own claim to the site. 

1 In India by .\ct VI. of 1878. 

Ihis i.s more fully e.xplained in a later Lecture (I’art III,.—Lcct. on 
Government Property). ' 

® But this is not aimitted m all systems of law, at least not without consider¬ 
able modihcation. 
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For if you build on my ground, and I stand by and do not warn or 
prohibit you, then I maj- be taken to consent, and tlie house ^Yill 
consequently be yours ; though, by some systems of law, I should be 
entitled to compensation for the ground (so in tlie Prussian law). 
In India, rent would probably be allowed to the land-o^nicr for the 
use of the ground in such a case. 

But, supposing 3^011, being in possession of the land and believing it 
to be youi's, build upon it, and afterwai'ds I succeed in proving a title 
to the land. Here on the principle stated, the house is mine, because 
the land is; but you, the builder, would be entitled to recover the 
value of tlie building, or at least be allowed to pull down the house 
and remove the materials. I add that in all these cases the pre¬ 
cise facts of the case have to be considered; and in India the fact of 
the house being of mud (^‘kachcha'"), or of masonry (“pakka”), 
would often altect the precise relief which a court would grant 

A similar case may* occur in planting. As soon as trees or plants 
have taken root, the}'' are held, by all sj^stems of law, to form part of 
the estate. In the Prussian law, if the planter have sown or planted 
in good faitn, and the land-OAvner is satisfied to keep the trees or 
plants,—in other words, recognizes that he has been benefited by the 
act, he has to paj" the actual expenses of planting, and the trees 
become his; should he not want the trees (as if he wish to plough 
up the land), then he is not bound to compensate, but the owner 
may still take away the trees, if it ia possible to do so without 
injury to the estate. This seems fair and equitable. 


Connected with this principle is the case of mixiiuj goods ; if 
they cannot be separated, the question as to the ownership of 
the whole, and on whom the loss would fall, would depend on 
whether the mmng or conlusion was rightful or wrongful. 
Another instajice is what the Roman lawyers called ‘‘ specificatlo 
—or making a new article out of raw materials. A. skilful 
artist might mould a statuette wnrth several pounds, out of a 
lump of clay hardly 'worth a pennj\ And supposing the artist 
had wrmigfully taken the clay which belonged to another person : 
that is an extreme case; because the clay would be of such 
trifling value that no one would make a claim about it; but the " 
same thing might happen, if a valuable log of mahogany were 


L o^urt of Cnlciittfl, re[)oii:ed in 
> iTi tije Sii[)pli.'n\eiitary Voliimo 
sue also I’aiijai) Kocord for 187S, 
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cut up into some (still more valuable) carved furniture. The 
Roman lawyers had some difiereuce of opinion : it would depend 
on the equity of the case what should be done ; certainly in the 
instance first given, the maker of the statuette would not be 
made to break up the image and restore the clay itself; he would 
be required only to pay the full value of the material. 

Rights of Chase and Fishery. 

These rights may be regarded, as in analogy with “ acces¬ 
sory ’ things. The animals and birds which are wild, or at 
least are partly ivild, and are jiroduccd on the estate in a 
manner other than that in which domestic animals and cattle 
and poultiy are produced, —are regarded not as “ no man’s 
goods to be taken by the first comer, but are usually protected 
bj some kind of laws : so that “ poaching ” becomes an offence. 
“ Fisheries ” are of the same nature. 

In India and the colonies, the state of the country has not as 
jet demanded any special attention to rights of chase, but 
fishery rights have been more regulated. In Burma, the different 
rivers and streams are divided into “ fisheries,” over which 
certain rights are defined by a special Act of the Legislature. 
Custom goes for much in these matters.' Game laws in India 
are hardly known. But a beginning has been made by reserving 
the right in State forests; and in Municipalities, rules may 
be^enforced making it penal to offer for sale game birds (as 
defined in a special Act) during a “ close season ” fixed by rule. 
State forests are usually protected by a power to the"Local 
Government to make rules regulating hunting and fishing 
within their limits. These provisions are only locally of service": 
but they effect this much good—that where such forests exist, the 
birds and animals have a refuge which in timi! they come to know. 

In the continental text-books,the right of chase —droit dechasse, 
Jagdiecht occupies a much larger space; the whole subject is 
minutely regulated by law, as to the rights of the estate owner 
(or the less'-e of his chase-rights); as to the question of damages 
to the estate (or its cultivation) in the course of hunting ; ns to 

’ It lin.s been held tliat in Eengnl the landlord (or Zaminddi-) does not neees- 
snnly own Ihe fl.shpiy-vight on every pond or kko, etc. on his estnte : there 
le qumreiit sonic lact, such ns recognition of a special right at the I’ennaiu iit 
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the protection of forest land in connection with hunting; as to 
the oflBcers and seiwants employed as gf^mekeepei-s, huntsmen, &c. 

In England, the whole subject is dependent on certain game 
laws.^ I am not sure whether any law exists regulating deer¬ 
hunting in Scotland. 

(III.) Transfer. 

In modern times, as I have stated, most property has long 
been in possession, having commenced with a mere “ occupa¬ 
tion,” and then gone on to a continuous possession which has 
ripened by “ prescription ” into a good title {iisucajno) . Xotv, 
therefore, property in any one’s hand is most often traceable in • 
its origin, to some act of transfer. A.’s land was sold to him, or 
given by free gift, or bequeathed by the will of the last owner. 
Transfers are temporarn or permanent. There may be the 
lease of laud or houses j but that belongs to another class of 
lights over things, as does also the case of a mortgage (with 
possession) which is at an end when the money is repaid. The 
mortgage only becomes absolute (or converted into a permanent 
transfer, when it is “ foreclosed,” i.c.,onfailureofthedebtorto pay. 

Transfer of houses or land is usually a matter of more form 
than transfer of goods and chattels ; it may ho that written 
instruments are required, or entry in the public registers, or 
both. In Mia, in provinces where the “ Transfer of Property 
Act, 1882, is in force, you cannot transfer a house or laud 
worth lls. 100, or more, without a document registered. 
Transfer (as we have mentioned) of lands, Ac., affects other 
pel sons besides the immediate parties, or may do so; as where 
B. has to pay rent, and C., the original owner and rent-taker, 
transfers his right to D.; B. must know for certain who is 
legally entitled to receive the rent. The ownership also may 
require to be known with reference to tax collection, and in 
India esjiccially, with reference to the land revenue payable. 


Nature and Features of Oirnership. 

The light of pioperty acquired in these various ways, includes 
in its complete or perfect form the totality of all conceivable 

‘Formerly, wlien extensiTOioyal forests existed in EiiLknd nearly the wlml., 
of the law fwhicii was rcry s^trict) related to tlie preservation of the kiim’s deer • 
tlieso laws have become obsolete with the disforostiog of the areas, or by- specitic 
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rights to use and enjoy the pl•of)e^t 3 ^ The Roman lawyers 
neatly expressed this idea by saying that a man had the usits — 
the use or advantage, whatever it was, or hj^ improvement might 
be made to he; fnictus, all the fruits, accessory products, and 
derivable profits; the ahusus, i,e., the right to consume, change 
or destroy the substance; and, lastly, the vindication i,e,, every 
conceivable power of alienation, transfer, letting out to others, 
and also maintaining every form of legal action necessary to 
dissert or preserve the right. 

As to the extent or jyhysical limits of the right, it is not 
merely to the surface, hut everything up to the sky and down 
to the centre of the earth; unless, indeed (as is often the case), 
particular systems of law make any restriction, as where mines 
under the surface do not belong to the owner hut to the Crown- 

Dr. Olshauscn, describing the Prussian law, does not acknowledge 
the English law maxim of o\vnership extending to the “ upper air,*’ 
hut limits it to the height of ordinary buildings, or to which tele¬ 
graph poles or wires are carried, ?.e., not to regions accessible oiily 
by a balloon. 

As regards limits towards the sea or a river, the property 
extends to the water’s edge; the bed of the river is not 
included in the estate. But where a river changes its course 
and leaves an old bed, it is a matter of local custom ^vhether the 
estates (on either side) divide between them the land once 
occupied by the river bed, or how it is disposed of. 

It is specially important to understand the nature of owner¬ 
ship, because, although a number of rights, uses, and enjoy¬ 
ments (which can be separately considered), are united in the 
ownern ownership is not a mere aggi^egate of such rights; it is a 
right se. And so, when we compare a full ownership to a 
bundle of sticks, from which you may withdraw one or more and 
hand them over to other persons, the metaphor is to some 
extent misleading; for you might suppose that if a sufficient 
number of the rights were separately enjoyed by other persons, 
BO few of the “ sticks ” —or none at all — might remain, that the 

owner’s” residue would be nil or next to it. But this is not 
the cas(v; it is quite possible to transfer to another person or 
several persons, almost the whole of the profits, uses, and 
advantages, so that only the bare ownership ” remains; and 
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yet tlie remaining right may be a true oirnersliip, while all the 
separate enjoyments would only be rights of user or the usufruct 
(of which presently). So long as the thing itself is not lost or 
separated from the person of incidence (the owner), no matter 
how many uses, benefits, and produce rights are alienated, his 
ownership remains; and we shall see, later on, what an important 
jjractical bearing this consideration has. 

The ownership itself is in fact something specific and difi'erent 
from the separate rights of user or enjoyment, which may remain 
with the owner or pass into other hands. “ Ownership ” is, 
therefore, a right which in itself is indivisible,^ exclusive, and 
permanent, and lawful. It may reside in one person (whether 
an individual or an artificial person), or it may reside in a joint 
body. In the latter case no one of the joint owners can do 
anything aftecting the whole property Avithout the concurrence 
. of the others. And even if one of the number should sell or 
mortgage his individual share, the purchaser could not act 
separately as regards the share, Avithout getting partition. And 
there are often special laws and customs affecting joint OAvner- 
ship, such as thau certain jAarts of the property can never he 
partitioned, or that a right of pre-emption (p. 78), resides in the 
other joint-owners, i.e., a right to haA^e “ the first refusal ” 
before a share can he sold to an outsider. 

hen the OAvner ” is left Avith the Avhole of the uses, poAvers, 
and capacities that attach or belong to the property owned, accord¬ 
ing to its nature, he is said to be a full and unrestricted owner ; 
if he is left only w’ith the bare ownership {nuda proprietas), or 
with the OAviiership and only some of the attendant uses and 
faculties, he is said to haA'e a restricted or limited ownership." 

This form of right OAvnership limited by the rights of other 
persons, may arise in the case of any kind of immoveable 
property, i.e., land or houses. It becomes of especial importance 
in the case of lands covered A\dth forest. Indeed, it is by no 
means always that the OAvner of a house, or a farm, or a forest, 


llus will not be inisiiiKb-i.too.l. From the totality of the enjoymeiita, uses, 
ete whi.h a.o often aggregated the hancla of the owner, nortions mav bo 
d.vidoa of and given to othois : but the ownc,-sliip itself is a thuig that can not 
lie dividial into any separate parts ; the right canno- be analysed into separable 

- The Roman lattyers called the full ownershir-ownership all its sur- 
rmmdmgs-a dmnnimm ; restricted ownei-ship was (lominium minm pieman. 
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lias a complete or unlimited right in the estate ; much more 
commonly his right will he found restricted in some way, even 
slightly, hj' rights belonging to other people.^ How these 
separate rights come to be detached from the owner and 
attached to other persons, we shall consider presently. 


Uestrictions on the right of oicnersliip. 

But there may be also an artificial restriction or owner¬ 
ship, whicli is expressly created by law, when the general 
Kood, or the convenience of the locality (or a large portion 
of it), requires. And this may extend either to limiting 
the mode of using and managing the property, or it may extend 
to depriving the owner of it altogether. In such cases we find all 
civilized nations permitting the State authority to declare that 
any piece of land or immoveable property is required for a public 
purpose; and when that is done, the private owner must give 
the property, subject of course to a fair compensation. 
Different laws have different provisions as to exactly how the 
compensation is to be ascertained, whether by jury or arbitrators, 
or a judge with assessors ; the law lays down what matters may 
l^e considered, and what may not be, in estimating value." 

In the special case of forest property, it may be that restriction 
IS called for, not by absolute expropriation, but simply by 
leaving the owner tree to a certain extent in the enjoyment of 
his property, but restricted in tlie mode, so as to effect certain 
cbjeets. Supposing, for instance, that a forest is situated on a 
mountain slope, and if it ceased to exist there might be danger 
of slips of earth, rolling stones, or snow, injuring the fields, 
muses, ana public roads below ; or the forest formed a protecting 
mass which prevented injurious winds or shifting sands from 
the^^fl^^^^ estates beyond; or w^as situated so as to regubito 
ow of w^ater in torrents or streams ; here the forest owner 
fields compelled (i.) never to change his forest into 

) to destroy the forest growth ps such ; and 

and work it in such a w'ay as never to clear largo 


tlio owner lias considored a resfridw)i on full ]woperty whore 


1 + . TCSfricuoii on um vMiriu 

*> to avoid orenting a nuisance, [)uisoning the hir, fouling 

Something move 


water, and the like. 

" In India. A<*t X of ift-/ • 
is said about it iu a hUei Lectur^^ regulating this matter. 
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sjiaces at once, or diminish the general effectiveness of the 
mass ; and (iii.) the partitioii and dismemberment of forests 
(leading always to their destruction) may be prohibited. 
These principles are fully recognized in what I may call old 
established forest counti-ies.^ 


In new countries like India and the colonies, s>ich views, reason¬ 
able as they are, may take a long time in making themselves felt by 
the Legislature, or by the general sense of the official classes, or liy 
the public ; owing to ignorance, and to prejudice caused by the fear 
of the unpopularity of restrictive measures, and the dislike of 
interfering with private property : and there may be a tendency in 
such cases, to insist on the total acquisition by the State, of the 
forest, which is generally too expensive and too great a burden on 
the public exchequer, a burden which there is really no reason to 
impose. ’The only case in which total expropriation would seem 
necessary, is where a forest growth is greatly to be desired, and yet 
none now exists, and it is necessarj' to take up an area of waste or 
other land and stock it with tree growth. Here the private owner 
could hardly be expected to do the work, which had better be under¬ 
taken by the State; for the State can afford to wait for a return to its 
exjjcnditure, or perhaps be satisfied with indirect benefits to the 
country at large, by way of return. 


Both kinds of limitation—(i.) that implied in the right to 
deprive an owner of liis rights (of course on suitable compensation) 
when his laud, &c., is required for a public use, (ii.) that implied 
in the compulsion so to manage property as not to injure the 
whole country, or the immediate neighbours—are dependent on 
two legal maxims everywhere acknowledged — sahis populi 
snjjrevia lex, the advantage of the public in general is the first 
law , and sic ntcre tiio ut cilienum non hedas, so use your own 
property as that you do not injure other people. 

' Ill rnissia, foi ia the general law, or Allegemnincs I..auJreclit, 

there IS a section (1. 8, t33--l01) heudeii, “Legal limitations for the sake of 


the agreement of tho parties. !f my imuiediate u7ighbour\Vjr«slo‘VuLffi^ to 
the risk or the damage, well and good ; he may (assuming, of course, that no oiio 
dsn but the neighbour who ngrecs i,s coucerned). But where there is danger to 
the entire drstneto. to the public, no ngrecuHnt can enable the owner to act 
otberwiso than as the law directs, lu 1876 a law was passed dealing with fore-ts 
thiit have a protective character ; and as recently as 1881, a special law regulated 

r Dr. Lanckelmaun has 

published (Ilerhu, 1882) an instinctiYC brochure. 
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LECTURE VI. 

(C.) RIGHTS BELONGING TO ONE PARTY EXISTING OVER THE 
PROPERTY OF ANOTHEPv. 

(I.) General nature of such rights. 

We have already taken notice of the fact that though the 
ijg it of ownership in itself has a distinct legal existence, the 
owner naturally possesses a combination of pow'ers over his 
estate and has various rights of enjoyment and use of it; so that 
It IS ])ossihle to separate some one or more of those rights and 
ct it (or them) be enjoyed by another person; the ownership 
mauling all the while, restricted as to its accessories, but 
Mchaiigcd in character. This snhstantive right of otrnershin 
^ei the whole property may subsist, even though all the 
1 uctical and present enjoyment of it is vested in some ‘'other 
ison. n the “ 99 years’ lease ” so common in England, for 
profit the lessee has the use and enjoyment and 

i f. ! I ’ pay «• 

heivT Still, he IS not owner of the land, and therefore 

ho “Oldest,., it. Of this we shall speak hereafter. a4t present 

where ^iRiou to the fact that there are numerous cases 

person “thing” resides in one 

, and certain rights over the same ‘‘ thing ” reside in another. 

Special riyhtfi—Lease~MorUja(je~Prc-emption^ 

i^ay be of several kinds. Under this class we 
contrsft ^ ® lights over things which are transferred by a 

of land to with the owner ; us in the case of a lease 

use and "'hereby the owmer agrees to part with the 

sideration”^'^^^^T*' on a certain con- 

which owes often in India) a tenant right exists, 

hut to custoni agreement with the laud-owner, 

"Inch is consenn! and to legal enactment; and 

example is xvlieh a!^ “ 

a^ owner mortgages his land, i.e., gives his 
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land as securiti; to liis creditor.^ AVith regard to iiiortf/age, I 
may just mention that there are two principal kinds: in one 
the owner retains the land (or house) in his own possession 
(simple mortgage or hypothecation); hut under the liability to 
have it sold by the creditor (mortgagee) if the money is not paid 
by a certain date. In the other, the owner gives over the 
possession and enjoyment to the mortgagee (usufructuary mort¬ 
gage); in the latter case the profits of the land are (usually) 
taken by the mortgagee in lieu of interest on the money due." 
A pawn or pledge conveys rights of a similar kind, only that wo 
apply this term in the case of moveable property. “ Mortgage ” 
always refers to land or other immoveable property. 

Sometimes there arc special rights like emphyitusiti” and the 
“ usufruct,” whei’C the owuer gives over permanently, or for a long 
time, everylhinp except the bare right of ownership and the reversion 
to his family if the right becomes extinguished ; and (usually) there 
is some fixed annual rent-payment. 

“ Pre-emption ” is also a special right existing in some 
countries, whereby, in the event of the owner selling the 
property, a neighbour (or some other person as defined by law 
or custom) has a right to buy it in preference to any other pur¬ 
chaser. Such a right arises only when the owner sells (and in 
rarer cases, by custom, when he makes a mortgage xxdth 
possession).^ 

I do not propose to say anything more about these special rights 
as they rarely (in practice) concern a forest officer’s duty. 

* For cxarajile, Dr. Olsli.vu.sen, having rcganl both to moveable ami immoveable 
tilings, treats umltv this head : — 

Mortgage (P/dMlrechl). 

Pledge {Faustpfand, " pigmis"). 

H ypothecat ion ( HypoOick). 

Special mortgages to Lending Associations {Krcdit Anslalt). 

Right of retention ('’•'/•, right of an artificer to keep an ai'ticle till lie is paid 
for the labour bcstovptl in making or repairing it, &c.). 

Pre-emption ( Vm'kaufsrccht). 

Usufruct (Nicsshrauch) (inrluding use of ofticial dwellings and lands allowed to 
be cultivated by public servants as part of their remuneration {Dl'^dat-Ladderdcn) ), 

Loan and hire, lease, &c. {Sachmkthc, Pachf, d-c.). 

- Sometimes an account has to be kept of all receipts (the lokha-iimkhi mort¬ 
gage of India), so that alter ^tisU’ingthe interest (at an agi’eed rate) ou tho debt, 
any surplus goes to re luce the principal debt itself. 

^ In those parts of India where there are “ village communities,” this right is 
a matter of custom, and is regulated iu some detail. Its object oiiginally was to 
kof‘P strangers out of the circle of the community. A similar right often exists 
iu towns to secure the privacy of family dwellings, &c. When once tlie eah lia.s 
been nnuouiiced, tlie vendor has no right to defeat the nre-emptor hv savint^ 

Well, then, I will not sell at all.” ‘ ^ 
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litr/hts of user — Easements — Servitudes. 

There is, however, another group of rights belonging to the 
same class, which it is essential for us to understand ; I refer 
to those pcr)»aHC7it rights by which some specific use or some 
enjoyment of produce of an estate is broken off (so to speak) 
from the ownership, and comes into the imids of another 
party: sometimes it is a matter of some mere abstention 
on the part of the owner, which may he advantageous (or 
even indispensable) to the other party. The English law 
divides such rights into two classes : (1) “ easements, ’ always 
existing for the advantage of (or in favour of) some specific 
property or estate (house or land) over another property ox- 
estate : and the theory is, that what is strictlj' an easement, 
is a privilege without profit,” i.c., it takes nothing in 
the way of produce or substance. Such “ easemenis ” are, 
for example, the right not to have your light obstructed ; ^ not 
to have your flow of water obstructed; or to have the support of 
the neighbouring soil or walls; or to have your house-beams 
1 estmg on your neighbour’s wall ^so that he could never pull 
< own the wall); or to have the dripping from your roof received 
by your neighbour; or to let your drainage water flow into his 
gutter, &c. (2) Where the right consists in yettiny somcthiny 

us a right to pasture, to cut grass, to feed pigs on acorns, to 
cut turf, or dig for sand, gravel, &c., that right is called a 
Pi (fit a prendre ” (or “right of common ”). The distinction is 
not however in practice logically or perfectly carried out."- In 
e e a orate Indian Easements ” Code passed (but not applied 
o a provinces) in 1882, the distinction was abandoned, as it 
ready had been in the Limitation Act (XV. of 1877), which is 
general application. “ Easement ” is defined to include both 

iiistiiiicc) claimcil when you seo (in street impruveiucnts, for 

means that certain windows are “ancient lights;’’ that 


l»ensation. ai, any rate, without paying a ronn<l tiuiu in com- 

In l-hglisli law f »* 

Jnon, but to get wan-u^ ^ ^ 

tliis should be u ^ neighbour’s well is an oaseinent. Ibis not clear 
dible i>roduct. In this regarded as tlie air and light, not as a ven- 

und coiumon-rightR as is some further clistinction between easement 

Iversons or tenures ’ Tina r origin, and as to their legal inherence in ccrtaii 
1 do not go into. 
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classes of rights; and I pro 2 )Ose so to vse the term; it is in 
general equivalent to the Latin scrritifs'/the French droit d’lisaye, 
or the German Grundcjerechiigkeit. 

It is -well however to bear in mind that there is a natural 
division of these rights into two classes. For example, one 
class is indispensable to the proper use or enjoyment of another 
property: the other class is concerned, indeed, with the benefit 
of another jirojier/;/ (or sometimes another but is not so 

connected as to be necessary to the very existence or use of the 
propertj Obviously if I have a house, and cannot get a right 
of way so as to approach it either on foot or horseback, or by a 
carriage or cart drive (as the case may be); if my neighbour is 
allowed to dig on his laud, so that my walls cannot be kept from 
falling down : if I cannot get the drainage water from the roof 
or from the soil away from my premises; if I cannot get light 
and air from my windows;—my house would become practically 
useless to me; its very existence as a house would be endangered. 
Rights of this nature are therefore naturally distinguishable, and 
are often spoken of as “ easements of necessity.” On the other 
hand it may be a great advantage to my house (or to me as a 
person) that I have a right to obtain firewood in the neighbour¬ 
ing forest, or to graze my cows in it, or to dig turf, loam, or 
sand; but however beneficial and even necessary, these things 
may be, it cannot be said that my house or my farm could not 
exist as a house or as a farm, without them, as ivas the case in 
the former class. This practical distinction we shall find to be 
of use when we come to consider the manner in ivhich rights of 
both classes are dealt with where they affect forest-estates. 
It is also to some extent a natural division to distinguish ease¬ 
ments which take nofldng horn the estate, and those Avhich take 
something in the way ot produce. The German writers^ dis¬ 
tinguish these by the terms Gebrauchsrcchte {uti) and NtiUungs- 
rcchte (fnii). 

Rights of user are often “ easements of necessity ” in the legal 

‘ This is made very clear in sections 13, U of the Inch Easements Act 
1882. 

3 As it is neatly expressed /by Danckclmami, “Dor blosse Gebrauth achlicsst 
die Aiieignung von Bestandtheilen oder £ri!engnisscii aus ; die sclilicsst 

ilicsclbe eiu” (Vol. I., p. 3). (A right of ii/tc r.nludes any appropriation of 
i<aits or products of tlie estate, a produce-riglit /wcludes it.) 
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sense.^ Pi’oduce-riglits never are ; altliougli tbej niay be practi¬ 
cally indispensable under particular local circumstances. 

Tbe rights Ave are considering have already been stated to be 
portions, or subordinate elements, of tbe enjoyment of any 
property, wbicb bave become detached from tbe main right,— 
from the hodif of the oicnershij) right, and are vested in persons 
other than tbe owner. Thus in their nature they are always 
limited rights ; and for this there is also another reason which 
"'ill presently appear. 

As the existence of such a right is (to whateve:? extent) 
something that is a burden, or that diminishes the value or 
the unrestricted enjoyment of the property over which it extends, 
the Roman lauyors called such rights “ servitutes ” (anglicised 
into “ serritudes ”) because, so to speak, the property was made 
to serve the purposes of someone other than the owner: and 
so also, the estate which bore theburden, was called the “servienV’ 
estate. Ibis phrase is convenient and must be remembered— 
the property which has to hear the rujht (whatever its nature) is 
the “ servient ” property. 


The obligation or duty of the “ seiwient ” estate is always 
passive, i.c., the estate has to suhoiit to something, never 
actively to do anything for the other party. But regarded 
Irom the point of view of that other party—the right-holder, 
he easement may be either nvfiativc or positive. The easement 
may consist in a right to have free passage for drainage water 
over a neighbour’s land {i.c., the servient estate must not obstruct 
e ov\), in having the servient house not built up so as to 
' ui out light and air; or the servient land not dug away so as 
0 cause the right-holder’s walls, &c., to faU down: these are 
y /Si>ae 01 rights. Or it may be uctirc ov jjositivc; as 

(whM ^^Sld-holder is entitled to go on to the servient land 
oveiAt to those acts) and drive his carts, or cattle 

diffgin ' 2^'>’odiiec, as cutting wood, grazing cattle, 

action ^n^lh'’'^'^ich are enjoyments implying some 

may bVeA^^'^ “8^'^ 

be exercSK- properfj,, i.e., may 

til .t 11 V . 1 . ^ ^boever is, for the time being, tho owner of 

1 opei y, and as such owner. In that case tho lawyers call 

F.L. *' 
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it a ‘‘ real servitude : ” and the estate which holds the rmht is 

o 

the “ dominant ” estate, as the other Avhich bears or suffers it is 
the “ servient ” estate. 

The dominant estate may he a house, farm, hospital, church- 
building : or it may he an “ institution,” such as a school, an 
University, or a Commune ; and the right is exercised by the 
owners of that estate for the time being, as such. If the right 
is held by an individual (or a corporation) as such, and inde- 
pendenthj of that individual or corporation being owner of a 7 iy 
estate, thin it is called a “ personal ” servitude. 

Some rights are necessarily or in their nature, “ real ” rights : 
for instance, a right not to have windows obstructed or darkened, 
can only exist in favour of an estate —a house 'which has windows : 
a right of 'way implies an estate of some kind to Avhich the way 
leads.^ In some systems of law —and this should be noted— 
forest rights, i.e., easements of grazing and wood-cutting, &c., are 
always real rights : they never exist merely in favour of persons 
as such, hut for the benefit of particular houses, farms, 'work¬ 
shops, or some hospital, college, or other institution. In German 
text-hooks they will be found so defined. - 

But in India, and I daresay it will be the same in some 
colonies, we are unable to draw the line so. We have indeed 
cases where there is an estate which is “ dominajit,” or holds 
the right: in Burma, Buddhist monasteries as such (and inde¬ 
pendent of the particular persons residing in them for the time) 
sometimes have rights to bamboos, to grazing, &c. And in 
India it is often the case that a certain “ village ” (i.e., in the 
Indian sense—a gi'oup of landholders forming in some sense 
or other, a community) claims a right of grazing, &c. Here it is 

J I liavo heard of a right of au individual to cross a certain field giving liim a 
•short cut to the parish cliurcii; this he might have indeneudeiitly of his havin'*' 
any pro])erty adjoining, nut in this case the church stands (at least hv analcnO 
ill the place ol the estate »vhich had to be readied by the patliway. 

* Daiickeluiaiin s work, a forest right is defined to be ‘La real right 

attaching to a siiecihc estate [cincm hcslhnmten arundslmkc) to some benelicial 
user of a forest belonging to aiiotlier owner, which owner has the obligation to 
submit to something, or to abstain from doing s«>mething, for the benefit of 
the dominant estate, i\hich something, he would otherwise, in virtue of his 
owner.sbip, l>e free not to submit to, or not to ah.-itain from” (but sec 
Lanckelmaiiii, VoL 1., p. 8, at tlio bottom). It will he rememberod that where 
the members of a Coiniiuiue, .^c., enjoy the ii.se- ot their own coinmiiual forest 
this i.M not a case of easement at all; the members are enjoying a share of their 
own jciiitly owned property. But a Commiiuo may liave inglits over a forest belong¬ 
ing to the State, &c.; then it is a dominant estate. ^ 
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more questionable whether the village is a dominant” estate. 
Possibly it is so if the entire area is owned by a co-sharing 
body, and is regarded as a unit (of tenure) for revenue purposes ; 
but not otherwise. We do not, however, refuse (in principle) 
to recognise personal forest-rights or easements. 

In English law, the personal “ easement ” (or right of common 
iis it would be called) is recognised as a “ right in gross,” and it 
cannot exist by local custom : this distinction is not however 
important to us.^ Where a right or easement is “ real ” it 
is said to be ‘^appendant” or ‘^appurtenant”" to a certain 
(dominant) estate. 

It will be observed that some, at any rate, of these separate 
rights or easements, are valuable “ things ; ” they are in fact 
reckoned among “incorporeal” things. And they may be “in 
possession ” at any rate by a fair analogical extension of terms, 
lor their “ possession ” is governed by the same principles as 
those we have stated (p. 58 ft*). It is not any mere physical act, 
iis such, that constitutes possession of an easement. I may 
^valk down A.’s garden a dozen times, without the physical act 
constituting in any sense a possession of a right of way : but if 
A. AMites me a document informing me that he grants me and 
my heirs for ever, a right of way over a certain field, and he 


lemoves a padlock or hands me the key, I am in (constructive) 
possession of the right of way, as effectually as if I walked over 
the path. So if without any traceable permission or grant, the 
mhabitants of house X. have for generations past, used a certain 
openly, peaceablj^ and as of right, they may be in posses¬ 
sion ot a right of ^Yay, though they do not actually pass over the 
land for some weeks together. 

Some rights are in their nature what we call “ discontinuous.” ^ 
. may have a right to let my drainage water flow over A.'s field : 

for months together not a drop of water may 
m ua y flow. X may have a right to cut firewood, but I do not 
op cutting it every day and every hour of the day. Here it 

technical “ appendant.” There islitstoricallv a 

•(^Villialns p. ^ these two terms: but this wo need not go into 

tinctiou betweeiiinterested in the liistory of tho techDical(li.s- 
Yino^^radoff’q “ vml* ‘‘ ajjpurtenairt ” mav l>e referred to Professor 

^ sCoto on ^ r- 
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is not so easy to say wlietlier sucli a riglit lias been kept “ in 
possession : ” the test is, has the physical possibility of enjoying 
the right and the intention to enjoy it, for itself, remained in the 
dominant, and been submitted to by the servient, estate ‘? The 
nature of the right, and all the circumstances of the case, must 
be looked to. Generally speaking the matter is expressly pro¬ 
vided for by law, e.(f,, under the Indian Limitation Act of 1877, 
if all exercise of a right has been intermitted for tico years 
before suit, the easement may be lost. Or if an interruption {i.e., 
an act fi?)m the other side,—the servient owner resisting) is 
known to the right-holder and submitted to for one year, the 
right may be lost (p. 62). 

In its nature, also, the easement must be to do somethiufr 
hnrful. You could not acquire a right to clip the Queen’s coin, 
no matter how long you had been doing so. You caiinot have a 
right to destroy or waste the servient property, e.y., to set fire to 
a forest.^ It is for this reason that an nnlimited right is not 
recognised. You could not have a right to graze so many cattle 
that the whole soil would be turned into a desert; nor to cut so 
many trees, or so much wood, that natural reproduction would be 
impossible. But the question of limitation of rights, with refer¬ 
ence^ to the claims of the riyht-lwld'er on the one side and the 
WH, ic'n<-o?fncrs right of enjoying his estate on the other, is so 
impoitant, that I must recur to it hereafter in more detail when 
we come to study the Forest law. Here I will only note the 
general principle that the right can never (from its nature) be 
co-extensive with the ownership, and can, therefore, never extend 
to swallowing up the whole; for that would be, in fact, attacking 
the substance of the estate itself, and rendering it practically 
useless to the owner. As no casement (of produce) can bo 
unlimited, it may be said that the question of extent or quantity 
—how much material, what number of cattle, and so forth—is 
involved in the nature of the easement. This depends on the terms 
of the grant or other title : and in the large class of cases where 

1 In some forest countrips liill tribes aio accustomed to cultivate by cuttin- 
down the forest vegetation, burning it when dry, and dibbling in seed with the 
ashes. After a crop or two has been raised, the j.lace is exhausted, and they move 
oil to repeat tlie proce.s.s clsewiiere. We shall examine this practice umler the 
bead of Forest law; here I only note the fact that, while recognisin-^ a certain 
necessity to allow such a practice under local oireumstances, in Indhi the Acts 
ret use to acknowledge any riy/d or easement as arising from it. 
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the right is prescriptive, i.e., has long existed openly and peace- 
^>'bly, hut without any (traceable) original grant, the law makes 
express provision for determining these matters, usually on the 
basis of the actual needs or requirements of tlie right-holder. 

It will he more convenient to reserve all details on the subject 
till we come to study the law regarding forest rights, and the 
provision made for their definition. 

liiasements must be the means of some benefit or advantage 
{even pleasure or convenience may suffice) to the right-holder ; 

sei'viiits quia nihil interest non valet" (a servitud-' or ease¬ 
ment that is of no use to anyone is not recognized). 

Once more, the right or easement is always to a continuing 
benefit.^ A right (say by purchase of a ticket) to take a load of 
grass from the forest on a specific occasion, is not a “ servitude; ” 
there must be a permanent right which can always be exercised 

fiom time to time as required. Servitutes qyeiyctuas causas 
dchere hahent. 

And if the right is perpetual, so the servient estate must be 
viaintainecl, by the avoidance of all destructive and unnecessary 
acts on the part of the right-holder, and by proper management 
on the part of the servient estate-holder. This is in fact 
{mother ground for the rule that easements must not only be of 
a la'wful and non-destructive nature in themselves, but also that 
■t ley must be exercised in such a reasonable way as not to destroy 
the seivient property. They must also be so exercised as to 
spaie the estate from any unnecessaiy loss ; obviously there are 
two paities or interests to be considered; while the easement 
older has his reasonable and fair enjoyment, the owner must 
not be restricted unduly in his enjoyment, or prevented from 
V oiking his estate in a businesslike manner, according to the 
established principles of management. Here I ivill only remark, 

“ produce which grows again, is not regarded as 

ac ing the substance ” of the servient estate : nor is a 

liglits (ea.^nif.nts) t’^twceii “continuOM#” aiul “continuMig.” All 

but permaueut li-iUn, i.r.., not mere single acts not to bo vcpeateil, 

continuous ’ (iln Vi sar riglits : at the same time, they may bo “dis- 

tinunij” riffht to flow'^ f’ ‘'^®*'cised at every moment of time. A “con- 

rain falls. °Aud «o a contiimoas when tho weather is dry and no 

occasion reouires" butt., i ^."^b'cwood is only o.verrised fi-om time to time as 

law regards it as at an eml » time that the 

f, at an end, it is a contmtuar? right. 
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moderate taking of sand, gravel, or turf for though these things 
are not exactly reproduced,” still, practically, their ordinary 
removal does no harm. 

Easements are not capable of being divided or partitioned; 
except, indeed, where either the dominant or servient estate is 
partitioned, and by consent, or by requirement of law, some 
adjustment is made ; but then the partition must be so effected 
that neither is the burden of the right on the parts of the servient 
estate increased, nor the right itself increased or multiplied. 
And whe >’3 the right is, in its nature, confined to certain parts 
of the estate, it cannot, by partition, be extended to others.^ A 
real easement can never be detached from the dominant estate 
and separately transferred ; but if the dominant estate is itself 
transferred, the easement may pass with it. Personal easements 
are never allowed to be transferable, but this is by express pro¬ 
vision of law. 

Or'vjUi of Easements. 

It often happens—indeed most commonly in Europe— that 
the easement originated in some grant or charter, emanating 
from royal or baronial authority in the days when the forests 
were in the hands of great lords. In Germany and France, 
forest rights are closely connected with the historical develop¬ 
ment of property, and often represent the outcome of arrange¬ 
ments consequent on the dissolution of the feudal system. 

But ill any country, rights may also have been exercised for 
generations past — no one can tell exactly how or when the 
exercise began—but it has always been going on, in a certain 
uniform and determinable way, and in favour of a certain estate, 
or the holder of a certain ancient tenement or the inhabitants of 
a certain village. 

* Servitiules are in their nature inipavtiblu or iudinsiblol.iecaiise they belong to 
tilt*, doiniimut estate as a whole, and aie over the servient estate as a whole. If 
eitlicr estite (alone) is partitioned, the right in theory remains unaltered. In the 
one case, the several co-sharers have collectively the siime light as before ; in the 
other, the easement still subsists over all tlie dividetl parts of the servient estate. 
In p raciice and for convenience, some adjustment of the exercise would probably 
l.>c made, but as far as the theory of legal right is concerned, there is no alteration. 
With most rights, it is, however, generally held, in ease of transler of tlie 
estate, that they ])ass only to tlie i>arti(:ulur lot which contains the buildings, 
houses, &c., for which the riglii: exists.- But this must be understood within 
limits, because it might be desirable to apportion the total enjoyment or produce 
of tJie riglit, equitably, to the diHercnt lairts of the divided (dominant) estate 
(Daio keiinaiin, Vol. II., pp. 4—5). 
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n England, very often easements arose simply out of tbe 
constitution of the old manorial estates ; certain classes of land- 
10 eis were understood (as part of the system) to have corre¬ 
sponding “ common rights.” But speaking generally of acts 
0 user and produce-taking which have been openly and 
peaceably enjoyed as of right, it is allowed by law, that after a 
ceitain number of years, the right becomes fixed hy prescription, 
exactljr on the same principles as a title to ownership is acquired ; 
and the conditions are the same (see p. 65). The enjojmient 
must have been open, peaceable, and as of right.- 'In the 
ndian law (Act XV. of 1877), such enjoyment for twenty years 
pves a right, and the Easements Act, 1882, is similar. But this 
^ held not to be an exhaustive provision ; that is to say, the High 
omts hold, that though the law declai’es rights to be acquired 
on ceitain teims, it does not say that they cannot be acquired (or 
cannot exist) in any other way : and a right (on this principle) 
"ou c be decreed, when the whole circumstances were such as to ' 
make the recognition obviously equitable and in consistence with 
ino tundamental principles of law. 


Loss or Lxtiuction of Lasenients. 

-4s easements maybe gained by prescription, they, naturally, mav 
oe lost by the same means : they may be lost (as already stated) . 
>y the right-holder snhmitthq, to an interruption for one year, or 
\V us mternntting all use and claim for two years. They may 
le extinguished by voluntary abandonment and release, or where, 

} aw, they are exchanged, commuted, or compensated. They 
nmy be extinguished (under the Forest law) when after every 
e 01 to find them out, they are not claimed or brought to notice 
('•c., in the process of regularly constituting a State Forest). 

livnyii, ° possible casc of extinction where tlie right (e.g.) of 

is washed''*'^' •estate exiiosed to river action, is lost, because the land 
<^ftor a India land may be re-formed on the same spot 

whether interval. I do not iindertakc to determino 

01’ not • if would hold that in such a case the right revived, 

would be no temporary submergence, of coui*se thcro 

wholly iiivolnilfl!?. ty because the interruption of the right would be 
disappeared •md ? control; but wheretho laud entirely 

in thl samc’nl-ico* T"'- perhaps long after, fonned 

P ■ (It might be held that the right did not revive. 
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TLis brings to a close our first division, the study of some 
elementary principles of the law (Civil—Private) of Persons and 
Things. There are, as I have stated, a great many heads of law, 
and a still greater number of points of detail, of which we have 
not even made mention. All the law that we have considered, 
moreover, belongs to what is called the Substantive Law. We 
have not (and that intentionally) said anything about the 
Adjective Law—Procedure, Evidence, etc. In the case of our 
next part, it will be desirable to notice both the Substantive 
Law and ihe Adjective or Procedure Law. This next part deals 
briefly Avith the Criminal Law and Procedure. Finally we can 
go on to the Forest law, which Ave shall naturally consider in 
more detail: this last branch of study will involve many matters 
connected both Avith the LaAv of Persons and Things, and also 
with the Law of Crimes. That is why av e end Avith Forest Law, 
and begin Avith the others. 


END OF PART I. 
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PART II. 

CRBIINAL LAW AND PROCEDURE. 


CONSPECTUS. 

CRIMINAL LAW. (I.) SUBSTANTIVE. 

Introductory Remarks on the Law as “ General,” “ Special,” 
or “ Local.” 

Definition of Terms (with remarks on certain terms not 
defined in tho I. P. C.). 

Act or Omission involved in Offences.— Certain peculi¬ 
arities noted—Oflence partly by act, partly by omission— 
Offence by several acts, each act being itself an offence— 
Alternative offences—Act done w-ith a certain intention, re¬ 
sulting in something different from what was intended. 

Generai. Exceptions: — i.c., special circumstances under 
which acts Avhich otherwise might be offences, arc exempted 
from criminality. 

(1.) Acts done by State command ; by Judicial authority; or with 
legal justification. 

(2.) By accident. 

(3.) Act without competent uudoi’standing, itc. 

(4.) Harm done with design to prevent other harm. 

■ (5.) Acts by consent. 

(6 & 7.) Acta done for benefit of a person with, or without, consent. 

(8.) Acts on compulsion or under duress. (Note on offences 
under stress of necessity.) 

(9.) Acts in defence of person or property. 

Ihe general Classification of Offences and their 
nature. 

I. Against the State or the Community at large (the 
Crown—the Army and Na\3'—the Public tranquillity 
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(unlawful assemblies, riot, ,&c.)—the Public service 
(by and against public servants)—against Public jus¬ 
tice—with reference to Coin and Stamps, Weights 
and Measures—the Public health, safety and conveni¬ 
ence—Public morals and decency—against Religion). 

II. Against the Human Body:— 

(A) Murder—Culpable homicide. 

(B) Connected with birth {e.g., causing miscarriage). 

(C) Hurt (simple and grievous). 

• (D) Wrongful restraint and confinement. 

(E) Assault and Criminal force. 

(F) Kidnapping, abduction, &c. 

(G) Rape and unnatural oftences. 

III. Against Property: — 


Theft.—Extortion.—Robbery. 



Criminal breach of trust. 
Pieceiving stolen property. 
\ Cheating. 


(b) Injury • to f many varieties). 


, _ Criminal trespass (house trespass 
‘ ’ V and its varieties; housebreaking). 

-f 

lY. Offences relating to Documents and Trade Marks (False 
Document — Forgery, &c.). 

V. Breach of Contract (where Criminal). 

VI. Offences against Marriage. 

VII. Defamation of Character. 

VIII. Intimidation and Insult. 

Abetment of Offences. 

Attempts to commit Offences. 

Punishments. 

Some special Incidents of Punishment. 

Limitation of Time for -Prosecutiom 
Remarks on Pacts to he shewn in Prosecution. 
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LECTUEE Vn. 

A GENERAL VIEW OF THE LAW OF CRIMES (wiTH SPECIAL 
REFERENCE TO THE INDIAN PENAL CODE), 

We have now to leave the subject of Civil law—the law of 
contracts, obligations, and of civil wrongs; the law of property 
and of easements—and approach a new subject which beiongs to 
the domain (not of 2 >vivatc, but) of public law. 

Our attention has, during the last Lectures, been so directed 
to the question of rights of persons over things, that it may be 
uecessary to recall to our memory, some of those considerations 
regarding rights and obligations in general, which were intro¬ 
duced in one of the first Lectures. I may, therefore, repeat that 
when the law desires to enforce any duty, ?.c., any obligation to 
act or to abstain from acting, it arms itself with a sanction^ 
which term the lawyers use to indicate the penalty, or the 
unpleasant consequences, threatened by law against disobedience 
to its commands (p. 19). Hence, when any infringement of 
a legal right has occurred, the person affected can, by a proper 
action before the public Courts or judicial authorities, invoke 
the application of the legal remedy—set the sanction in opera¬ 
tion. In the case of the Criminal law which we are now to 
consider, the sanction ” is always easy to perceive, as it con¬ 
sists in the penalty which is directly provided for every breach 
of the law. 

Among the duties or obligations imposed by law, we noticed a 
c-lass of cases which arose between person and person as the 
consequence of some nvoufj done by one against the others But 
there are many wTongful acts which do not merely affect the 
individual injured; they threaten the peace and well-being of 
societ;y at large ; they spread alarm ; and would, if allowed to go 
unnoticed, ultimately throw civil life into confusion and render 
mercantile business (not to say life and property in general) so 
insecure, that trade and industry ivouhL suffer. There arc also 
wrongful acts, which must be repressed because they injure the 
public, or the public revenue or other property, though the} 
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may not produce any tangible ill-effgcts to any j)articular in¬ 
dividual. Such is the case where a man sets fire to a forest 
belonging to the State, or where he unlawfully distils spirits, or 
smuggles dutiable goods. "When this public character or influ¬ 
ence attaches to a wrongful act, it is no longer regarded as a 
matter of pri\ ate law’— as merely a case for damages (or other 
redress) to the individual ; it is a matter of iiublic law ; 
the act is punished by the State, and it is called a “crime,” an 
“offence,” a “felony,” a “misdemeanour,” a “delict,” or by 
some clher name which indicates that it comes under the 
criminal law ; the different names being adopted either to 
indicate some peculiarity in the nature of the act, or in 
general to distinguish the greater or less degree of gravity or 
criminality which the law attaches to it. We shall revert 
to this distinction hereafter; at present it is enough to notice 
it as a fact. It may be that both the Civil remedy and the 
Criminal are applicable. The person injured may have a civil 
action for the tort ; but in many cases the law will insist on the 
wrongdoer being punished as well. And in grave cases, as w’e 
shall see, the law wall not allow the injured person to come to 
any terms w’ith the offender ; if the offence, for example, is one 
of a class which the police can take direct cognizance of, and the 
case is brought to trial before the magistrate, the prosecution 
must go on, and “ compounding ” the offence is not, ap a rule, 
allowed. This, how’ever, is a matter of Criminal Procedure, and 
will come before us at a later stage. 

^Accordingly it becomes of great importance to know what 
acts or what omissions are regarded as having this ■ public 
character, so that they are jnmishahle as offences; it is the 
function of Criminal Law to define and regulate the whole 
subject. And if we reflect but for a moment, on the law 
regarding crimes or offences, it will be obvious there is a very 
considerable extent, as w'ell as variety, of subject-matter to 
be dealt with. In the first place, there is the main subject of 
defining what acts or omissions constitute offences and W’hat do 
not, (or, in other words, w'hat acts will be repressed by public 
authority and what wil’ bo left to tlie Civil Courts to give satis¬ 
faction merely between man and man), and what amount, degree, 
and kind of punishment shall be threatened as legally imposable 
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ill the event of a conviction. This is the Sid'Stantive Criminal 
Law, the law (lefining oftences and imposing definite penalties. 
But there must obviously be Courts of law specially constituted 
and adapted for dealing with offences ; and the powers of these 
Courts must be regulated, and their procedure provided. And 
there is even an earlier stage than that; before you can try the 
oftender, he must bo detected and arrested, or, at any rate, sum¬ 
moned before the magistrate : hence provision has to be made 
lor authorizing and for regulating the action of the police in 
summoning or arresting offenders; and this too will inV-olvo the 
procedure regarding search when offenders are in hiding, or 
when property connected with theft and other crimes, is con¬ 
cealed and has to be discovered. Then again, it is more desir¬ 
able to imrent oftences, if possible, than to punish them; so 
the law may enact various rules which tend to prevent the 
occurrence of offences; such arc legal provisions enabling the 
magistrate or the police to keep evil-doers and notorious 
criminals under supervision, to take security for keeping the 
peace, and the like. These matters (and there are many others 
also) form the subjects of the Adjective Criminal Lau, the law of 
Criminal Procedure. Here, then, we have one main division for 
our lectures on Criminal Law; we will take the Substantive law 
first, and the Adjective or Procedure law afterwards. 

I expressly take the Indian Codes as the basis of our 
study, because in the third part of our course it will be Indian 
Forest law that we shall have chiefly to consider. But though 
It IS there convenient to take the Indian Criminal Law as our 
Ktundard, it will be found that a great deal of what is said is 
matter of general rule or principle, and will therefore satisfy tho 
requirements of the general student. 

The Criminal Law is either General, Special, or Local. lu tho 

gtncial law (in India, in the Indian Penal Code), all acts 
omissions which the law declares to be punishable offences 
am luc udod, if they arc of a general character; c.g., offences 
against the State, against the life and person, against property, 
me u mg mercantile frauds, oftences against tho currency, and 
O ' ei oftences relating to general life hi its usual course. It 
"ou a be impossible to include in one Code all the infringe¬ 
ments of special laws such as are made penal; for instance, the 
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laws relating to the Post Office, Telegraph, Railways, Military Can¬ 
tonments, Excise, Gambling, Cattle-disease, Hackney-carriages, 
&c. Penalties are separately prescribed for offences against the 
provisions of the several Acts relating to these subjects; and 
such laws are called “ Special ” laws.^ The Forest Acts, which 
also provide certain penalties peculiar to themselves, arc 
“ Special ” laws. In some districts and provinces, the peculiar 
conditions of life require certain laws which arc applicable only 
to those localities and not elsewhere. Such laws are “ Local 
laws.” It may be that a law is both special and local: for 
example, the Hazara Forest Regulation is both “ Special ” and 
Local, as it only applies to the district called Hazara in the 
Panjab.* 

But with reference to this separation of the provisions 
declaring and punishing offences, it is important to note that 
when the General law (Penal Code) makes provisions universally 
applicable, as c.c/., on the subject oipumsliment, then it contains 
an express definition of the term “ offence.” Under these clauses 
the term ‘ offence, which in itself means an act or an omission 
punishable by law, is made (I. P. C., sec. 40) to include, in 
some cases, only offences against the Code, in others, all offences 
punishable by any law, and in other cases to include the latter 
only when they are of sufficient magnitude to be threatened with 
imprisonment for not less than siw months (with or without fine). 

Thus all the provisions of the General law relating to 
“imprisonment” (1. P. C., secs. 04-67), apply to all offences 
both in the Code and in Special and Local laws. Sec. 70, which 
allows the award of “ solitary confinement ” as part of the 
sentence of imprisonment, applies expressly only to offences 
under the Code.® Again, in sec. 109, “ abetment ” of offences 
is dealt with, and here, by effect of tho definition, this means 
any offence. And so in sec. 214, when punishment is threatened 
against giving a gift to screen a person who has committed 

‘ It is a matter of convenience, and of policy, what subjects are reserved to 
special Acts. For example, “ (iainbling ” (i.e., of a jmblio charucter) might have 
been im-.ludcd in tho Ceneriil (bde ; but it was thought better to have the pro¬ 
visions relating to the subject collected in a sepomte Act. 

= A very complete list of Indian Special and Wal laws will be found in the 
A ngto-Iudian C'odc.i, Vol. I., p. 7 If. 

That is, in elfect, to say that no offences but those in the General Law, are of 
si; di gravity (or possess such other character) that solitary confinement (as a severe 
lomi of jainishni'.'Ut) is considered nece.ssary foi- them. 
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an (^ence,” it means any offence. On the other hand, in 
sec. 1^6, when the intentional omission to yire information, 
about “an offence” is made punishable, this applies only to 
offences under the Code, or to the more serious of the offences 
under Special and Local laws, viz., those which carry a penalty of 
at least six months’ imprisonment. 

In practice no kind of difficulty occurs in dealing with the 
dillerences between offences under the Code and those under 
separate laws. 


And it should be observed that when it happens that an 
offence is expressly declared under a Special or Local law, it will 
also be punishable under the Code, if the facts show that it also 
comes under the terms of the Code. But a person cannot be 
punished for the same offence twice, i.e., first under one law and 
then under the other.' 


Definition of Terms. 

Such being the law under which certain acts or omissions are 
constituted offences, it is further obvious that in every case, it is 
needed to describe accurately what the offence is, and what 
precisdy are the circumstances which make an act (or an 
omission) an ofience. It would be very hard if persons were 
uible to punishment, perhaps involving a long term of confine¬ 
ment, a heavy fine, or even the deprivation of life, or liberty for 
e whole term of life, unless it were made perfectly clear under 
wnat precise circumstances the penalty became due. Por this 
purpose it IS necessary, not only to define what the different 
ences consist in,—-what are their essential elements, but also 
emp oy t le Avords and terms used in defining crimes, in an 
exact manner. Por this purpose a number of 
have f re«iuire to bo defined. You will recollect to 

‘definition clauses ” in almost evoiy Act and Ilegu- 
fiofinitio' C,riminal or Cml; but in the penal, law such 

considerffiVth./??^'''^'^^^^ important. Let us then, before 
note of the /l which are “ ollences,” first take 

T nw ^ terms commonly made use of in Criminal 

, both General and Special. 

P 'Qt ruistakea, this luinciple is e-vpi-ossly declared in the Forest Act.'' 
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Chapter II. (sec. 7, etc.) of the I. Penal Code contains these 
explanations of terms, and should he read. Some of the 
definitions seem obvious enough ; hut then prisoners are 
cunning, and advocates, not to speak of magistrates, are 
sometimes captious ; and loopholes must not be left. For this 
reason, it is explained that -when the pronoun “ he ” is used, 
it is intended to include “ she ” where the agent is a woman 
(unless the context requires otherwise), and so the “man,” 
“woman,” includes a male or female human being of any 
age. 

Other terms really require explanation : such, for example, as 
“Judge,” “Court of Justice,” and “Public servant.” It is 
equally important also to attach definite meanings to terms which 
necessarily occur in describing offences connected with pro¬ 
perty, valuable securities and merchandise:—such as causing 
“ wrongful loss,” or “ MTongful gain,” acting “ dishonestly ” or 
“ fraudulently.” The terms “ counterfeit,” “ document,” 
“ valuable security ” arc also explained. In some cases the 
definition is only given in the section which directly declares the 
ofi'ence, e.y. “ cheating ” (sec. 415) and “ criminal force ” (sec. 
350)— a definition which more properly would be in the General 
Chapter. 

It is perhaps an omission that no definition is given cf the terms 
“ corruptly,” “ rnalicioiis,” “ immoral,” “ negligent,” “ rash,” etc. I 
will not attempt to define these terms, but remark that “ corrupt” is 
applied to all acts which are with intent to gain some advantage 
inconsistent with official duty or the rights of others, “ilalico” has 
been used to include cases where the motive is not only to do harm 
but to do harm for its own sake. In the Bombay High Court' it has 
been defined as “ conscious violation of the law, to the prejudice of a 
person.” “Malignant” implies the extremity of malice. “Negli¬ 
gence,” says Di’. Whitley Stokes, “ imports an acting without con¬ 
sciousness that an illegal or mischievous effect will follow, and 
without such attention to the nature or probable consequences of 
the act, as a pnidcnt man ordinarily bestows in acting in his own 
coucenis.” ^ 

Only one other definition I will mention specifically, because 
the Code continually speaks of a person being “ legally bound ” 


‘ Ang.-lnd. Codes, pp. 11, 12. 
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to do a thing—or a thing being illegal; ” this is defined (sec. 
48) to mean that everything is “ illegal which is— 

(1) an offence under the Code ; 

(2) 2)rohibited by law ; 

(3) or furnishes ground for a civil action. 

And a j^erson is ‘‘ legally bound to do what it w’ould be illega 
in him to omit. 


Acts and Omissions. 

But besides these various definitions, there are some matters 
of direct importance concerning acts, which require notice : I 
have already pointed out that an offence may be either an act 
prohibited or an omission to do something that is commanded. 
And it may bo that both act and omission occur. Sec. 86 ac¬ 
cordingly states that where the causing of a certain effect (or the 
attempt to cause it) by an act or omission is an offence, it is to 
he understood that causing it partly by an act, partly by an 
omission, is also the same offence. 

The illustration given, is of murder by a jailor who has a prisoner 
lawfully in his keeping and is bound by law to feed him; here if 
death were caused partly by a wound (act) and partly by withholding 
food (omission), the jailor would be equally guilty of murder. 

Again, it may be that an offence (being under the Code, or 
under any special or local law) is made up of parts, Le. of 
several acts combined, and any one of the parts by itself is an 
ofience ; the offender may be guilty of all, but (unless expressly 
Provided) is not liable to punishment for more than one. I 
mention this because it is often practically important : the case 
Referred to is where the several acts are mixed up together, or 
giaduato towards, arc essential to, and culminate in, a single 
^ offence the offender is to be punished for one ofience 

A j)ersoa is often charged with several ofiences, — or parts 
his course of conduct, so as not to let him escape ‘unfairly,* 
l^^t he may be only punished for one offence. The illustration 
the Code is the case of A. giving B. a beating wdth fifty blows 

* is directly provided in sec. 235 of the Criminal Procedure Code, but tliu 
saves see. 71 of the I. P. C. it is obviously one thing to charge a man 
pa all tliat he has done so as to prevent an nnjirst escape (owing to some dofeci 
’’ proof as regard.s any part of the charge), and another thing tn punish separaudy 
‘‘^’ery act charged. 
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of a stick; each blow is a “ voluntary causing of hurt” as well 
as an assault or use of criminal force ; but A. Avoukl be punished 
not for fifty separate offences, but for the combined one.' And 
so a number of lies in one deposition of a witness, would ■ form 
one olfence of “ giving false evidence ; ” but the same lie re¬ 
peated in different depositions would be separately punishable. 
So a person charged with rioting in an unlawful assembly, and 
causing (or being responsible for) hurt in the course of it, might 
be convicted' of both offences, but would be only given one 
punishment. And so when a person is convicted of house¬ 
breaking and also of theft in a house (in the same transaction), 
he would only get one punishment. 

It is necessary to observe that this applies only when, as a 
matter of fact, we are dealing with what is cssentialhj one trans¬ 
action, like a whole beating made up of separate blows. It 
Avould not apply, c.g. to a robber out on a raid, who in one night 
should enter and rob several different houses. A practical in¬ 
stance is when a timber thief enters a defined State forest, and 
cuts dovm fifty trees: here it could not, under all circumstances, 
be said that the whole cutting was in its nature one transaction : 
probably owing to inconvenience, the prosecution would be con¬ 
tent to make a single charge and merely appeal to the large 
amount of mischief done, as a reason for a heavier punishment, 
compensation, &c. ; but theoretically (unless there were some 
special considerations in the case) the acts of mischief, theft, 
&c., would be as separate as the entering and robbing six houses 
in succession. 

An analogous case (also in sec. 71) is the case where the same 
act has different aspects, according to each of which it might fall 
within different definitions of legal offence in the Code, or in 
different Acts of the Legislature;' also where several acts, each 
of which separately is an offence, are combined, and so comhineil 
constitute a new or different oflence. Hero also only one ofltenco 
is punishable. 

^ But if while beating B., A. also attacked and beat X. who came to B/s ]’»ro- 
tection, here the bearing of X. would bo no part of the tninsactioii with B. ; anti 
A. would be liable to separate punishment for the otfence against X. 

- For exainide, wliere tampering with a valuable legal document might 
couccivabiy fall under the definition of “mischief,” and also of “forgery” or 
“ fahrkating evidence.” Again, an act might be defined as an olfence both under 
the Code and also under the Forest Act. 


misT/i^ 





CRIMINAL LAW—ACTS LEGALLY CONSIDERED, 



Lastly, under this head, sec. 72 contains the useful provision 
that where a person has committed an act which is one or other 
of several offences, hut it is doubtful which; he is to be punished 
for the act which has the lowest punishment provided. We 
shall find in the Procedure law also, provisions w'hich prevent 
the escape of prisoners who have been convicted of an offence, 
and on revision or appeal, it appears that technically, the act 
comes under a different heading: the finding will be corrected, 
and the sentence, if need be, will be adjusted accordingly ; but 
the guilty person will not escape on the mere technicality. Au 
example of this case of doubt may be taken from Dr. Whitley 
Stokes. A. is charged with— 

(1) assaulting Z (a woman ); 

(2) with assaulting her, intending to wound ; 

(3) with assault, intending to rape her. 

It is clear that he committed the assault, but not clear whether ho 
intended to wound or to rape ; he is still liable, but only for simple 
assault. So in a case of “false evidence.” A. makes two statements, 
I'hich being directly contodictory, one of them 7 mist be false, but it 
IS not known which ; he can be convicted. Once more ; it is clear 
that either A. or B. murdered Z., and that one committed the act aud 
the other aided and abetted, but it is not certain which person did 
■"•’hich act : here, as the abettor of a murder is liable to the same 
punishment as a murderer, both A. and B. are liable to the same. 

It may sometimes happen that a person intending to do one 
Idling, actually does another which he did not intend. Such 
«ases are met by sec. 39. It is provided that a person must be 
^lold to have caused an actual effect “voluntarily,” when he 
either causes it by the means whereby he intended to cause it, 
•01' by means which, at the time of employing them, he knew, or 
reason to believe, were likely to cause it. Thus A., in¬ 
tending only to facilitate a robbery, deliberately sets fire to an 
^uhahited house in the midst of a city. The result is that an 
inhabitant is burnt to death, A. is liable for the death, even 
though he did not intend it, and is perhaps sorry for i^; : for he 
must have known that it was likely to result from the moans he 
■ninployed to carry out his actual intention.^ [After disposing 

* Dr. W. Stokes remarks that the ineendiary would be guilty of culpable 
uouiicidc, but not actual “murder,” unless ho knew death to be the most p'O- 
bable result of his act. 
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of tliese general definitions and explanations, the Code at once 
inserts Chapter III. on Punishments, but this I propose to leave 
for the present.] 


General Exceptions {excusing acts which might otherwise 

he offences). 

We have next to discuss a A-eiy important subject which the 
Code deals with in Chapter IV., namely, the cases when acts 
which might in themselves be offences, arc not so dealt with in 
law, by reason of the existence of certain circumstances which 
alter their legal character. It is to be understood (see sec. 6 of 
the Code that every definition of an offence and every penal 
provision in the Code is to be taken subject to the “ General 
Exceptions ” in Chapter IV. 

No act is an offence when a person is bound in law to do it. 
A police officer seizing and confining A., who is guilty of 
murder, is under no liability for an offence of assault or 
\\Tongful confinement: and the same immunity extends to per¬ 
sons acting in good faith, but under a mistake of fact (not of 
law); as where a person bound to apprehend A., and, in good 
faith—with due care and caution— believing Z. to bo A., appre¬ 
hends Z." No forest officer doing an act which the Forest law 
requires him to do, would be liable to prosecution for doing 
it, providing he acted in good faith. 

Every judge and magistrate is protected in all acts of a 
judicial nature, if acting in exercise of a power, which he (in 
/good faith) believes himself to possess. Similarly, acts done in 
pursuance of warrants or orders of a court of justice, so long as 
the order, &c., is in force, arc protected, notwithstanding that 
the Court had not authority to issue such judgment, order, or 
warrant. Similarly, nothing is an offence which a person does 
when he is justified by law in doing it, or which he in good 
faith, but under a mistake of fact, believes himself justified 
in doing (e.g. arresting a person who appears to have committed 

' And the section ought to Iiave been placed at the heginning of (Jliapter IV. . 

5 Observe tlie rule that' mistake of fact excuse.s, and mistake of law does not. 
It sometimes li.appens tliat very hard cases arise under a mistaken belief as to 
b-gal duty, c.ij., see tlie case of the sentinel firing on a man in the belief that he 
was autliorised and bound to do so—given in Markby (p. IJIS). IJio convic¬ 
tion would follow; but in sucli cases the prerogative of mercy would probably 
be fiercLscd. 
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a murder—an act which in itself any person is legally justified in 
doing : but it might turn out that the person arrested had 
committed no murder, but had acted rightly in self-defence). 

An act done by accident or misfortune, is never an offence, — 

(a) in the absence of all criminal intention or knowledge ; 

(b) if done in course of doing a lawful act — 

(c) in a lawful manner, by lawful means, and with proper care 
and caution (sec. 80). 

In our earlier analysis of an act” (p. 23) we made mention 
of some principles which we now find enacted in the Penal Code 
(secs. 82—86). Young children (as explained at pp. 24, 

32), idiots, lunatics, imbeciles, monomaniacs, and intoxicated 
persons (when the intoxication is produced without their 
knowledge and against their will) are not responsible. This 
rests on the theory that the subject of a criminal action 
must not only bo capable of willing, but must know what he is 
doing and bo capable of judging of the natural or probable 
consequences of his act. With regard to sec. 86, which deals 
with the case where the intoxication is voluntary, Dr. Whitley 
Stokes observes that this section is properly a matter of evidence ; 
and is a ‘ rider ’ to sec. 85. The voluntarily intoxicated person 
is held responsible for his act; and if the act is one that requires 
a particular intent or knowledge, he is held, in law, to have had 
the same intention as he would have had if not (voluntarily) 
intoxicated.^ The Code does not mention an exception for deaf- 
mutes. 

There is also a series of cases •which are naturally connected 
together, and so I place them. I refer to acts (a) which, though 
harmful, arc done to prevent other greater harm to person or 
property; (h) acts done by consent ; and (c) acts done for benefit 
nf a person, with, (and in emergencies even without) his consent. 

Acts done to prevent other harm (a), must bo done without 
nny criminal intention, and in good faith for the purpose of pre¬ 
venting other harm to person or property: and it is a' question 
of fact whether the harm to be prevented or avoided was of such 

^ There arc certain limitations to tlii< rule ; aial some difficulties may arise 
wliich I do not go into, but merely refer to Anglo-hid. Codes, Vol. I., p. 13. If 
a dmnlvim man attempted to pass a false coin, being too drunk to examine or 
MCO that it was false, 1 Lave no doubt that he would be allowed to plead it, ' 
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a nature, and the danger so imminent, as to justify the act (sec. 
81). The illustration in the Code is clear; and under this head 
comes also the justification for blowing up certain premises to 
stop a conflagration. 

As to acts done with consent (h), I will only indicate, 
with reference to secs. 87—92, the general idea of these 
provisions; it is, that no act that is not intended to cause 
death or grievous hurt, “ ought to he an often ce by reason 
of any harm it may cause to a person of ripe age, who, 
undecei /ed, has given a free intelligent consent to sufi'er the 
harm or to take the risk of the harm.” Thus in a fencing- 
match, where due precautions are taken, and there is no foul 
play, no offence is committed if harm is done, as each party has 
expressly or impliedly consented to take the risk. Observe that 
here an age of over eighteen years (whatever the actual general 
law on the subject of minority) is deemed sufficient to ensure 
capacity to consent. Observe also that consent in these cases 
will not excuse acts intended, or kno\\Tito be likely, to cause death 
or serious hurt ; and w’e shall presently note that it will not 
excuse an act which is declared to be an offence of itself. Hence 
the expressed or implied consent of the parties to a duel, would 
not excuse either of them if he caused death, or wounds which 
amounted to grievous hurt.^ This head, it will also be observed, 
relates to acts done with consent, without respect to any intent 
to benefit the consenting party {e.g. to save his life in danger). 

(c) There are many cases, chiefly coimected with surgical 
operations, in which a person is likely to die, or to suffer 
seriously, unless some operation or other “ harm ” is done him, 
and yet there may be risk in doing the necessary act. Here of 
course, if possible, consent is a condition. It would be a case of 
“ grievous hurt ” to draw out a man’s tooth against his will; 
bub it is none for a dentist to do it with consent. An act not in¬ 
tended to cause death,—even though there is risk of causing 
death,—may be justified when undertaken for the benefit of a 
person who consents. If however the person is incapable of con¬ 
sent (by reason of infancy," lunacy, &c.) the guardians’ consent is 

* A duel involves tlie jiiteMioii to cause death. An express provision in a later 
BectioH, would allow' the consent not to excuse, but so far to mitigate, the offcucc, 
that the crime of killing w^ould not he 'murder^ but only milf^ablc homicide. 

“ Here infancy (sec. 69) only extends to 12 years of age. 
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buEScieut: but the grounds of such consent are prudently 
lestncted. The consent cannot bo given to intentionally causing 
(or attempting to cause) death; nor can it be given to an act 
{c.g, an operation) likely to cause death or grievous hurt, unless 
it IS for the express purpose of preventing death or grievous 
hurt, or curing a grievous disease or infirmity. 

A common instance is where a person is in imminent danger, and 
the death or great injury to the pei'son can only be prevented by 
undertaking a risky operation. The person 7nai/ die under it, but still 
it is the only chance of saving him. 

But none of these rules depending on consent (secs. 87, 88, 

89) apply when the harmful act done is an offence independently 
of the harm caused or likely to be caused. The case of a duel 
has already been instanced ; and under the latter section may bo 
instanced the causing of miscarriage, which (except only for the 
purpose of saving the life of the woman) is an offence in itsell— 
independently of any harm it may cause; here consent of the 
woman or a guardian will not justify it (sec. 91) in any other 
case but that of necessity for saving the life of the woman. 

A still further case arises where consent cannot, under the 
circumstances, be signified; or no guardian exists who can give 
consent in time: here the excusable act (as before) must not 
amount to intentional causing or attempting tq cause, death, or 
even causing hurt of any kind, except in order to prevent death 

yrievous hurt or (jrievous disease. An instance is the case of 
^ man thrown from a horse and becoming insensible : a surgeon 
near, sees that trepanning will be the only chance: consent is 
impossible : the surgeon acts in good faith, not intending to 
cause death, or even hurt, except such as is necessary to save the 
patient’s life: he accordingly trepans the man, who dies under 
the operation: the surgeon has committed no offence. So in 
the case of firing at a tiger which has seized a man. It is the 
only chance, though there is a great risk of the ball hitting the 
man. If it does so, the person firing the gun (acting of course 
in good faith for the sufferer’s benefit) is not guilty of afi offence. 

An act under ‘‘duress” (as it is called) is excused, if it is 
compelled by threats wliich reasonably cause apprehension of 
instant death : provided that the person did not voluntarily put 
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liimself into the situation in which he became subject to the 
duress (sec. 94). There are some further explanations as to 
this on which I do not enter. But observe that duress ’’ 
which might affect acts in civil law, is not suflScient; nothing 
short of the fear of instant death will excuse a criminal act. 

In connection with this exception, must be noticed the case of a 
man doing some harm to others, to prevent injury to himself. May a 
man, for example, steal food to prevent himself from dying of hunger ? 
It is held in such a case that a legal offence is committed, though a 
magistrate might mitigate his sentence according to the circumstances. 

Under this head also would come cases w'here acts are committed 
of necessity ; as where cattle are driven into a forest (where it would 
be trespass to go), in order to seek slielter from a sudden storm, or 
wlierc persons overtaken at night in a forest, cut wood and make a 
fire to save themselves from suffering by cold or to scare away wild 
beasts. A technical offence is committed ; but in such a case, a 
prosecution would not be instituted; if it were, and tliis defence 
appeared true, a merely nominal sentence would be awarded. 

Section 95 should be noted.^ The object is to take out of 
the category of criminal offences, those petty and trifling acts 
which, though strictly within a definition of crime or offence, are 
only productive of ‘‘harm so slight that no person of ordinary 
sense and temper would comijlain of such harm.’* 

In a case reported in Ind. Law Eep. V. Bombay (Criminal Cases), 
p. .35, a person laid been convicted of stealing from a bit of forest land 
(it happened to bo a private forest, but that does not affect the point) 
a few pods of some tree, worth 3 ; the conviction was quashed 

under this section. It would be otherwise, if the act was really a 
part of an act of graver character, e.r/., a thief may have got access 
. to a lot of property and yet had time only to appropriate a very small 
quantity. I recollect a case, where a notorious burglar had broken 
into premises hoping to find a rich booty, but only succeeded in 
carrying off a bit of old iron almost worthless; he was rightly given 

^ I have occasionallj heard of forest cases wliich should, in view of this section, 
have never been prosecuted. It is very desirable to avoid making forest conser¬ 
vancy more obnoxious to tlie ignorant peasantry than in the nature of things it 
must be ; and a wise discretion sliou Id be exercised in filing a criminal complaint 
of a forest offence if it is really insignificant, or a warning would sufiice. Strippiug 
off leaves from a tree is a forest offence, because such an act may cause the ileath 
of, or serious injury to, the tree; but obviously it would be unreasonable to 
punisli a man for picking off a single leaf ; yet aa the plural includes the singular, 
such a prosocufiou would be possible except for this section 95. 
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a hea\y sentence; but then the entry or housebreaking was an offence 
independently of the value of property taken. 


Another important exception is Avhen the act which would 

otherwise he an offence is done by a person in defence of : — 

/,>, tt- t •. /Against any “ offence” affecting the 

« hummbody (“ofence" UDder 

(« The body of another ( 


(c) His own I" property (of 

{d) Another person’s \ any kind) 


'Against acts (or at¬ 
tempts) of:-^ 
a. Theft, 
h. Robbery. 

c. Mischief. 

d. Criminal tres- 

. pass.^ 


It is immaterial (sec. 98) whether the act which gives rise 
to the right, is committed by a person who by reason of youth, 
or unsoundness of mind, or intoxication, would not be guilty of 


nn ofience.^ 


But the right of private- or self-defence only exists subject to 
the provisions of secs. 99—106, which should be read. 

Briefly, the sections are concerned— 

(a) With tho circumstances under which the right arises or 
does not arise; and 

(b) With tlie extent of harm which may be caused in defence; 
first, in tho case of attacks on the body, and then in the case of 
those on property. 

{Ad a) There is no defence against an act by a louUic servant 
done under colour of his office, or done under direction of a 
public servant (even though not strictly justified), unless the act 
reasonably causes apprehension of death or grievous hurt.^ 


^ Observe it must be a crimitutl trespass under the 1. P. C., i.e.^ notan 
oiTlinary civil trespass or a trespass under the Forest law. 

• Tills is obviously just; for though tlie person doing the act will by excnseil, 
the person defending himself would be just as much affected by tho act whether 
legally an oflence or not. 

A ivublic S‘Tvaut, in doing an official act, making an arrest, &c., ueyer need 
tue such violence as to give a reasonable fear of death or grievous hurt to the 
pel son : U he did, the latter would bo justified in defending himself against tho 
uninstifiablo violence. A public servant making aii arrest may indeed use force 
n 110 IS resisted, but the force is only such as is justifiable under section 46 of the 
Cnniuial lrocedm*e Code, and would fonlv extend to causing death in one t• ar¬ 
ticular case. 
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The person defending himself is nqt deprived of his rights, 
unless he knows, or has reason to believe, that the person acting 
against him is a public servant, or that the person acting under 
directions, is so acting, or the person states that he is so acting, 
and shows his warrant, if he has one, on demand to see it. 

The right never arises when there is time to have recourse to 
the protection of the public authorities. 

{Acl b) It never extends to causing more harm than it is 
necessary to inflict for the purpose of defence. But it extends 
(if necessary) to causing death or any other harm, to the 
aggressor, if the act (against which the defence is made) 
consists of — 


(1) Assault causing reasonable apprehension that death, or 
grievous hurt, will ensue. 

(2) Assault with intention of rape, or gratifying unnatural 

- lust. 

(3) An assault with intention of kidnapping, or abducting, or 
wrongfully confining the person, under circumstances which, 
reasonably cause apprehension that it will be impossible to 
have recourse to the public authorities for release. 

If the offence be not of these kinds, then the defence must not 
extend to killing, but only to causing harm other than death : 
(subject to what has already been stated, that the harm is never 
to be greater than is necessary) . 

Sec. 102 tells us when the right of defence arises or begins, 
and how long it lasts. 

The Code then goes on to similar conditions regulating the 
defence of projjerty. Briefly put, the defence can only extend to 
causing death, when the attack on proT)erty is of a grave kind, 
c.f)., robbery, housebreaking by night, mischief by fire in a 
building, &c., and against theft, mischief and house-trespass, if 
these lesser forma of oftence are committed under such circum¬ 
stances as to give rise to the reasonable apprehension that death 
or grievous hurt will result if the right of defence is not exer¬ 
cised. Only harm short of death, may be caused in lesser cases 
(subject to the general provision already noted). 

Sec. 105 is intended to tell us (in tlie case of defence of 
property) when the right of defence begins or arises, i.e., with 
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the apprehension ; and how long it lasts (as sec. 102 did in case 
of defence of the body). 

This brings to a close the general or introductory portion of 
the law relating to offences. We have next to consider :— 

(1) The classification and character of oflences in the General 
law, i.e,y the Penal Code. 

(2) The question of participation: i.e., where more persons 
than one are concerned in some way —more or less—in the 
commission of an oiBfence. 

(3) With attempt where the ofience is begun but not 

carried out. 

(4) And lastly, the subject of legal punishment ” in general; 
and some supplementary incidental matters connected with 
prosecution and punishment. 
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LECTUKE VIIL 

THE CLASSIFICATIOK AND DESCRIPTION OP OFFENCES. 

The offences contemplated b}' the Ind. Penal Code are those 
of a general chax’acter, aflecting the every-day life of the nation, 
the safety of the Government, of the public, and also the body 
and property of the individual. Some matters connected with the 
currency, with trade and industry, are also regarded as suffi¬ 
ciently general to find a place. But otherwise, all cases of 
ofl’ences and prohibitions which are constituted and declared by 
law in connection with particular branches of public administra¬ 
tion, or in special occupations only, are left to “ special ” laws. 
As already stated, the result of this division will often be that an 
act may constitute an offence both against the General law and 
the Special law: and thus it is a matter for consideration under 
which to take action. Either can be selected, but of course not 
both; for a man cannot be made to suffer twice for one offence 
(p. 98). 

I shall offer only a bare enumeration of the classes of offences 
under the Code ; adding a remark here and there—for which I 
am often indebted to the admirable introduction prefixed by Dr. 
Whitley Stokes to his edition of the Ind. Penal Code. 

For a full study of Criminal Law, much more detailed com¬ 
ment would be needed. For example, the whole question of 
murder, and of homicide which though criminal may not 
amount to murder, is a somewhat difficult one; but in view of 
our object, it will be almost wholly passed over; and so with 
many other offences. 

I. Offences against the State, Public Justice, &c. 

The first class is that which includes all offences against the 
Crown, the State, and ,the Community at large. It will be 
sufficient to indicate— 

(Chap. VI.). Against the State, c.y., waging or abetting the 



Avaging of war against tlie Queen, or a friendly Asiatic State; 
collecting arms; concealing a design to wage war, &c.,' &c. 

An ofience against the State not mentioned in the Code, is 
that of revealing official secrets and information. These offences 
are now punishable by a special Act, XV, of 1889. 

Offences against the Army and Navy are in Chap. VH. Here 
the offences are mostly of abetting ; but these abetments are 
lield to bo on a special footing, because the offender is a civilian 
not subject to the Military Law, while the soldiers, &c., abetted, 
are subject to it. Under this Chapter come all offences of 
abetting mutiny, seducing soldiers and sailors from their duty, 
abetting desertion, and harbouring deserters ; wearing the uni¬ 
form of a soldier, &c. 

The offences next dealt with are (Chap. VIII.) those against 
the public peace and tranquillity. They are mostly connected 
with what are called ‘‘unlawful assemblies,” i.c., an assembly of 
Jive or more persons having the common object of— 

(1) Overawing by criminal force (or show of such force) the 
Government (of India or of a Province), or a public servant in 
lawful exercise of his power as such public servant. 

(2) Resisting the law or legal process. 

(3) Committing mischief, criminal trespass or other offence. 
(Here offence ” means an. offence under the Code, or under a 
special law, if punishable with six months’ imprisonment.) 

(4) By criminal force, or show of it, taking possession of propeiiy; 
depriving a person of a right of way, use of water, or other 
such right ; or enforcing a real or supposed right. 

(o) By force, or show of force, compelling a person to do what he 
is not legally bound to do, or to omit what ho is entitled to 
do. 

Any person who, being aware of tho facts which render the 
assembly unlawful, joins it, or continues in it, is s^iid to be a 
“ member of an unlawful assembly.” Whenever such an assembly 

<///?/ menihcr of it uses (any kind of) force or violence i7i pro- 
'* ntwn of the common object of the assemblg, there is said to be 
member of tho assembly is chargeable with 
iKffin^^. ^f rioter is armed wi^h deadly weapons, the 
punishment is more severe. There are various subsidiary pro 
visions.; such as those which protect a public servant engaged 
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in suppressing a riot; wliicli punish acts tending to incite a 
riot; those which make land-holders—of the land where the 
assembly takes place—liable, &c., &c. 

The same chapter prohibits “ affray,” which means (some¬ 
thing less than a “ riot,” viz.) a disturbance caused bj"^ two or 
more ]}evsons fighting in o, imhlicplace (secs. 159 —160). 

The next class of offences is that relating to the Public 
Service; and naturally is dealt with under two chapters, one 
relating to offences hg public servants (or at any rate directly 
connected wdth their action as public servants, such as abuses of 
authority, and unlaw'ful acts which touch the integrity and 
impai-tiality of a public servant) : the other relating to offences 
against public servants, by way of resistance to their authority, 
obstruction of them in their duty, neglect to aid them in the 
proper w^ay, and the like. 

Chap. IX. (Offences by Public Servants) contains the follow¬ 
ing:— 

(1) Bribery. (This wall be spoken of in detail under the head 
of the Forest Ser\ice, and so is hero only mentioned.) The 
person w'ho gives or offers a bz’ibc is guilty of abetting the 
taking. 

(2) Private pei'son taking gift, etc., as a reward for inducing a 
public servant, by corrupt or illegal means, to act or not to 
act, «fec. 

(3) The same ; as a reward for using 2^ersonul influence with a 
public servant. (This docs not apply to an advocate who 
is p.aid to influence a Coui-t by his eloquent address, nor a 
person paid to draft a skilful memorial calculated to effect its 
object : iov 2Krsonal influence is not here in question.) 

(4) Public servant taking a gift from a person concerned, or 
likely to be concerned, in some official proceeding before himself 
(see illustrations to sec. 16.5). 

(5) Public servant disobeying the law . . ) with intent 

(6) Public servant framing an incoiTcct document / to injure. 

(7) Public servant unlawfully engaging in trade.* (Various 
degrees of servants are expressly prohibited by law from 
trading, e.g., Forest Act, 1878, sec. 74: Police Officers under 
Act V. of 1861.) 

(8) Public sen^ant unla wfully bidding at an auction. 

> Trade is “habitually buying and selling with a view to profit.” 
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[The two remaining sections refer to -pretended public servants, i.e., 

to persons so acting as to make it appear that they ai-e public 
servants.] 

(9) Private person personating a public sen’ant. 

(10) Private pei-son wearing badge, garb or token, in order to 
make it believed that he is a Public servant. 

It will be observed that public servants committing a breach 
of trust, are liable under the section regarding ordinary breach of 
trust, only that sec. 409 provides a severer punishment. And 
iu a case of “ cheating,” e.g., pretending to have disbursed 
money for public service, and so getting a cheque passed in the 
public accounts, or producing false vouchers by “ forgery; ” 
the ordinary sections relating to these offences are considered 
sufficient. 

The next series of offences (Chapter X.) has still to do 
with public servants, but consists of acts of picate persons, 
<i<fain8t their authority :— 

(1) Absconding to avoid service of summons, order, proclamation 

etc. ’ 

(2) Preventing service of summons, order, proclamation, etc. 

(3) Neglect to attend in obedience to summons, etc. 

(4) Omission to produce a document when required. 

(5) Omission to give information ^vllich be is legally bound to 
give (sec. 17G), 

(6) Giving false information (177). 

(^) Eefusing to take oatb or affirmation. 

(8) Eefusing to answer. 

(9) Eefusing to sign a statement. 

(10) Making a false statement on oath, etc. 

f false information, with intent to get a public servant 

• o\ ^ ^^lion to tlie injury or annoyance of some one. 
r u f taking of property by lawful authority. 

U sale of property. 

{t ’' 'f PMctaeatsucliMle. 

(IG) OmVsIm P^ihlic servant in exercise of his duty. 

help public servant when bound to give such 

"" fn order by public servant lawfully empowered 

to promulgate iti (sec. 188). 

places and at " hicli become necessary in particular 

p ucuiai tunes, tor the sake cf preserving public trauquihity, health, 
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(18) Threat of injury to public servant. 

(19) Threat to any person so as to deter him from applying to a 
public servant (sec. 190). 

From this, the Code naturally passes to the important head of 
offences against Public Justice. Here again, there may be two 
classes of offenders : (I.) private persons may offend against the 
judge himself or the Court, or against the administration of 
justice ; or they may resist the process of the law : (II.) the 

judge or other ofiBcer may himself act wrongfully. 

(I.) The offences by private persons against puhlic justice 
are— 


(1) Giving false evidence. 

(2) Fabricating flilse evidence. (One consists in making filse 
statements^ orallj^, the other in making written entries, or 
causing any circumstance to exist, so that it may appear in 
evidence and mislead), f.y., putting jewels into A.’s box, so 
as to make it appear that A. had stolen them.' 


In this case, the nature of the result is looked to; and false¬ 
hood tending to produce conviction of a capital ojfcnce, &c., is 
more seriously dealt with. 

Then follows a series of sections, 19G—229, which it would 
take too long to enumerate, and which are easily understood 
from readmg them. They cover all offences connected with 
the issuing of false certificates and declarations; ^ causing the 
disappearance of evidence to conceal an offence; omission to 
give information regarding an offence aciualhj committed 
(sec. 202 differs in this respect from sec. 176); destroying or 
secreting a document to prevent its production; false persona¬ 
tion in a proceeding in Court; fraudulent removal of property 

.safety or convenience. They could not he provided hy law directly, like those 
injunctions which are required at all times and in all places ; heiico tlic public 
authorities are empowered under the. Criminal Procedure Code to issue orders for 
the occasion or s])ocial circumstances, and disobedience to these order.'^ Is made 
penal. 

^ Evidence consists (1) of what witnesses know and siatr, or what is recorded 
ill hooks, iiapers, retums, &c., or (2) ofwhich lead to inferciKiea. lienee 
the offences relate to ‘‘false statements” (oral and written), and to “false facts ” 
—if I may use the expresrion—as explained by the illustration in the text. 

- iSuitor.s in Court are often.requii-ed by law to “ verify ” their plaints, plead- 
iiig.s, kc.y by atta<dang to tlie petition a signed form declaring that whai i.s set 
forth in true to the best of tiie petitioners knowledge and belief; such dcclara- 
lious, if knowingly and intentionally false, are punishable under this Chajiter. 
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to prevent seizure; fraudulent claims, &c. ; instituting false 
criminal proceedings with intent to injure (sec. 211) ; harbouring 
ofienders ; taking gift to screen offender, &c. 

(II.) Public si‘rcants may also themselves commit ofiences 
against justice ; such are, framing ihcorrect record, or dis¬ 
obeying the law, with intent to save a person from punishment 
or property from seizure ; corruptly making an illegal judicial 
order; illegal commitment for trial; illegal confinement ; inten¬ 
tional omission to apprehend (and this becomes a still graver 
ofi’ence if the person to he apprehended is already under- 
sentence) ; negligently suffering escape of a prisoner. 

Lastly, come sections dealing with resistance to lawful 
arrest, escape and rescue ; unlawful return from transportation ; 
breach of condition of remission of punishment; insult to a public 
.servant in a judicial proceeding; personating a juror or assessor. 

Another class of offences against the public, relates to coin 
oiul Government stam2)s (Chap. XII.) and to iceicilits and 
measures (Chap. XIII.);, These we may pass by. So, too, we 
will onljy mention without any remark, the class (Chap. XIV.) 
"hich defines ofiences affecting imhlic health (nuisances;'’ 
adulteration of food, spreading infection, disobeying quaran¬ 
tine, d'c.); j)uhUe safety (rush driving or navigation, showing 
talsc lights or buoys, overloading vessels, obstructing public 
^'ays, negligence with poison, fire and explosives, machinery, 
insecure buildings, animals, &c.); puhlk morals (obscene 
books or songs, lottery offices, &c.).- 

Iho last class (Chap. XV.) of public offences includes those 
lelatiny to I'eUyion (injuring or defiling places of worship, &c.; 
disturbing religious assemblies; insult to religious feelings). 


II. Offences against the Human Body. 


I ho Code then proceeds to the Offences affecting the Human 
Lody (Chap. XVI.). 

(A) Affecting life^ murder and culpable homicide. 


,ieot •' “uisftnee. These matters m.iy be also the sab- 

- Piililio of criminal iirosecution. 

about cruelU’ in P^’obibited in a Special law. There are no aeclioris 

l>yaSpeciJria^ XIV. ; thl subject was ultimately provided for 


F.L. 
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As offences of this class do not come within the* scope of a 
Forest OjBScer’s duty, it will be sufficient briefly to indicate the 
main idea of the law. Homicide, or causing death, in itself, 
may be culpable or not culpable. Cases which come under 
the latter description are only dealt with in the Chapter on 
general exceptions. Homicide may be purely accidental 
or by misfortune, there being no evil intention and no 
want of proper care or caution. It may be caused by a child 
or a lunatic, &c., who is incapable of committing a legal offence. 
It may also be justifiable, as where a sentence of death has been 
passed by a judge acting in his office, and the executioner, 
under a proi)er warrant, carries out the sentence ; or it may be 
caused, in good faith, in the endeavour to act for the benefit of 
the person killed (p. 102); or in the exercise of the right of 
self-defence (p. 105). 

Again, death may be caused (sec. 804a) by negligence (i.c. by 
a rash or negligent act), and so may be a crime, but not on 
the graver footing of ‘‘ culpable homicide ” as defined by the 
Code. 

Homicide is legally ^‘culpable” when the act causing death 
is done — 

(1) With the of causing death. 

(2) With the iiUention of causing such bodily injury as is likely to 
cause death. 

(3) With the Icnowledcje that such act is likely to cause death. 

And under the I. P. Code, culpable homicide becomes 
murder, if the following intention or knowledge exists (this 
being something additional to, or more extensive than, that 
previously stated):— 

(1) The intention of causing death. 

(2) The intention of causing such injiuy as the offender knows to 

be likely to cause the death of the person injured. 

(3) “ The like intention to injure when the injury is (in itself) 

^ sufficient, in the ordinary course of nature, to cause deatln 

(4) By an act known to be so imminently dangerous that it will 
in all probability cause death (or injury likely to result in 
death), and there is^Tio excuse (a question of fact) for incuiTing 
the risk.^ 

^ Tho Code Ls open to iho objection that the four cases where homicide becomes 
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But also, to make culpable homicide murder, it is necessary 
that there should be an absence of certain special or excejptional 
<30iiditions. Thus— 


(1) It is not murder if the offender is deprived of self-control by 
grave and sndden pi'ovocation (not being voluntarily sought, nor 
caused by something done in obedience to the law or in the 
lawful exercise of power by a public servant, nor by anything 
done in the exercise of a right of self-defence). 

{2) If the death was caused in self-defence, and yet the act of 
defence exceeded the legal limits of the right — there being no 
premeditation nor intention to do more harm than necessary.’ 

(3) If done by a public servant (or a person aiding a public 
servant), acting for the advancement of public justice, although 
the limits of the law are exceeded ; provided the act is believed in 
good fiiith to be lawful and necessary, and there is no ill will 
towards the person whose death is caused. 

(4) If done \Yithout premeditation in a sudden fight in the heat of 
passion on a sudden quarrel, no undue advantage being taken, 

^ and no action in a cruel and unusual manner. 

(’>) When the person -whose death is caused being over eighteen 
years of age, suffers death, or takes the risk of death, with his 
own consent. (So that under the Code, a duel agreed upon 
etween adults, might give rise to culpable homicide, not to 
murder, as it would be in English law.) 


therefore, in any particular case, w'hetlier it 
mes under the head of murder or not, attention has to be paid 
I 0 tm nature of the intention or knowledge (sec. 300 as 

fiom 299), and to the absence of one or other of 
the five exceptions. 

P^itishable with death (or transportation for life). 
^ \ ? homicide is only punishable wdth transportation for 
and lor ten years and fine, in the worst cases, 

Piisonment in the less serious (see sec. 304). So that 

cide is culpable, ^lifticiilt to distinguish from tho three ‘ v os wliero liomi- 

Aiiglo-lnd. Codes Vni t Soe the whole mutter ch arly K.‘X|ihuiKMl iu 

^ obliged 

under due self-comrnmid * i ^ will, it is hoped, keep themselves cooVor 

(unintentionally) exceeded • is so natural tliat the legal limits should he 

■excessive act, resnltiiur l^urry and excitement of the momout, that an 

legaided a.s a positive‘‘miivdei-*^”^ though necessarily crimiual, should not bo 
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<!very degree of criminality or of excuse can be allowed for, in 
' estimating the culpability of the homicide with reference to its 
punishment. 

I may pass over the sevend modified or special cases of murder, 
etc., in the Code, only noting that sec. 309 punishes an attempt to 
commit suicide. 


(B) The next class, which consists of offences connected with 
hirth, i.e., causing miscarriage, injury to unborn children, 
exposure, of infants, concealment of birth, &c., does not call for 
our attention. 

(C) A large class of offences comes under the category of 
“hurt.” 

Hurt is either “ simple ” or “ grievous.” It is the latter 
only when one or other of eight specified kinds (sec. 320): 
these include any hurt which endangers life, or causes the 
sufferer to be, during twenty days, in severe bodily pain, or 
unable to follow his ordinary pursuits. 

There are also special forms of these offences, or circum¬ 
stances under which causing hurt or grievous hurt constitutes a 
new offence:— 


(1) The law takes into consideration whether hurt is caused 
by dangerous weapons or means, or by noxious drugs.^ 

(2) Or done with intent to extort property or compel to an 
illegal act, or extort a confession. 

(8) Or done to a public servant to deter him from his duty. 

A distinction is also drawn (in mitigation of the offence) 
where there is gi*ave and sudden provocation (secs, 334, 335). 
Three sections are also added, which deal with hurt caused 
involuntarily and yet culpably— that is, there is a want of due 
care not to cause hurt. 

(D) Next come sections on wronr/ful resiramt and tcrom/jul 
confinement, which I need not remark on ; and then follows the 
subject—• 

(E) Of “ criminal force ” and “ assault." 

* It is true that as great and lasting on injury may be done with a blow of the 
list as with a knife or a hot iron ; but, remarks Dr. W. Stokc.«, “in the vast majority 
of cases, the olfender who has used a knife or a hot iron for the purpose of wreak¬ 
ing his hati cd, is a far worse and more dangerous inombtr of society thau he who 
has only used his fist.” 
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I shall only explain that assault ” is committed where there 
IS only the gesture or preparation causing apprehension of force; 
but mere words (however abusive) do not amount to an assault. 
Ihe ‘‘assault” passes into “use of force” when some act is 
done on the body, or something put in motion (as defined in 
sec. SdO). And the “ force ” is “ criminal force ” (sec. 350) 
when it is used without consent, with intent to commit any 
offence, or cause injury, fear, or annoyance to the person. 

There are specially grave kinds of assault, when directed to 
outrage a woman’s modesty, to dishonour a person (s^c. 855), 
in attemj)ting theft, wrongful confinement, &c. 

(F) The offences of kidnapping, abduction, slavery, and 
forced labour, are naturally connected with (D) and (E), but do 
not call for our special notice. 

((J) The last class of offences in this part of the Code are 
lape and unnatural offences. They are offences against the 
body, and so necessarily find a place in the criminal law 
regarding the human body. They often give rise to difficult 
questions of evidence; but it will not be necessary to deal 
with the subject. 


We may pass on, in the next Lecture, to consider a group 
of offences afjainst Property, with which Forest Officers may 
ave a great deal to do in the.course of their work. 

It will be noticed that offences against property, are in two 
ivisions in one, an owner is deprived of property; in the other 
piopeity is injured (by some form of mischief) without any 
(necessary) direct deprivation of the object. 

Criminal trespass may be connected with some attack on 
either person or property, and so naturally follows. 
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LECTUEE IX. 

THE CLASSIFICATION AND DESCBIPTION OP OFFENCES {continuccl). 

III. Offences against Property. 

The brge class of offences against property, is dealt witli in 
Chapter XVII. of the Code. 

Theft, which is the first, is always of moveable property 
(p. 37) ; and as the thing must be moved in order to commit a 
theft, immoveable property cannot he the subject of theft. But 
an immoveable object may be severed from the ground with a 
view to taking it away ; and it may be (Exp. 2 to sec. 378) that 
a moving which effects the severance, is also a moving which 
completes the theft. 

“ Theft” is only chargeable when the property is in the 
“ possession ” of the owner (p. 58). If not, the offence is 
“ criminal misappropriation.” It seems a pity that the distinc¬ 
tion is made, because of the difficulty connected with the legal 
idea of “ possession.” The subject is howrever cleared up to 
some extent, by the numerous “ illustrations ” to sec. 378, 
which the student should read. 

Theft need not cause wrongful gain to the thief, it is sufficient 
if it cairses that or wrongful loss to the other party. This 
follows from the words : “ A person intending to take dishonestly 
any moveable property out of the possession of any person, &c.; ” 
“ dishonestly ” implies causing “ wrongful gain ” or “ wrongful 
loss ” (see definition in Chapter II.). 

An aggravated form of theft (sec. 380) is when it is from a 
building, tent, or vessel, used as a human dwelling or as a 
receptacle for property. Another is when the thief is a clerk or 
saiwant of the owner (sec. 881). Another is Avhero the theft is 
committed, the thief having made preparation to cause death, 
hurt or restraint (sec. 382). 

“ Extortion ” is distinguishable from theft, by the circum- 
stimce that the person consents to give up the property, only 
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that the consent is not voluntary, being enforced hy fear of 
injury to himself or some other person. The offender thus 
dishonestly induces him to deliver property or a valuable 
security, &c. If the injury threatened in the act of extortion, is 
death or grievous hurt, the penalty is much heavier (sec. 386). 
8o if the threat is to make an accusation against the person of a 
capital or other grievous oflence. 

Either theft or extortion, 'iohen coininitted nndev ceHain cir¬ 
cumstances, becomes “ robbery.” Theft becomes robbery when, 
in committing the theft, or in carrying away the sj)oil, the thief 
causes or attempts to cause (for the purpose of theft or carrying 
away the spoil) death, hurt, or wrongful restraint, or fear of 
instant death, hurt, or wrongful restraint. Extortion also 
becomes ‘^robbery,” if the oflender is in presence^ of the person 
put in fear, and puts him in fear of instant death, instant hurt, 
or instant wrongful restraint to himself or some other person 
(c.r/., the sufferer’s child), and by so putting him in fear, induces 
the sufferer to deliver up the thing extorted. 

In practice it will be found that most robberies are partly theft and 
]mrtly extortion. Robbers commonly both threaten and actually 
seize what they find. 

If five or more persons conjointly commit or attempt to 
commit a robbery, every one of them concerned is said to commit 

dacoity.” 

There are subsidiary provisions concerning this oflence:— 

(1) Where the dacoity or robbery is accompanied by murder, every 
one VI the (jnny is made liable to heavier punishment though 
not pei'sonally chargeable with the murder. 

(2) So if grievous hvirt is caused, and the oflender is armed with 
deadly weapons. 

(*>) 1 he fact that a pci*son habitually belongs to a gang of dacoits, 
or of wandering thieves, &c., is made punishable as an offence of 
itself. 

Criminal misappropriation (sec. 403) is dishonest conversion 
01 misappropriation of any moveable property (not in possession 
of any one), and it may be for a time only. Dishonest intention 
is inferred from the circumstances of the case.^ * 


For in J?oine cases, extortion is practised by thn'Rtening letter, message, &c. 

' tor example, A. takes n watch from it’s table drawer, honestly believing 
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Explanation 2 to this section should be referred to as dealing 
with the case of a person who Jiiids property and retains it, 
taking no steps to discover the owner. He will not commit an 
offence, where the property is such that'it is impossible to liud 
an owner {e.g., where a person picks up a shilling lying on the 
roadside). 

Criminal breach of trust (sec. 405) is something beyond theft, 
for here, though the property is not in immediate possession of 
the owner, it has been entrusted to the keeping of the person who 
misappropriated it. The offence is committed when the person 
entrusted— 

(1) dishonestly misappropriates or converts to his own use ; 

/ in violation of a direction of law; in 

(2) dishonestly uses or dis- J violation of a legal contract (ex¬ 

poses of the property j pressed or implied) as to how' bis 
I trust is to be discharged ; 

(3) wilfully suffers any other person to do so. 

There are special sections for the graver offences of this class, 
where the trustee is a carrier, w'arehouse-keeper, or a clerk, or 
servant, or is a public servant, or a banker, broker, agent, or 
attorney. 

Observe here the general distinction. In theft, the owner is 
in possession : ” in criminal jnisapprojn'iation ho is not : in 
breach of trust the owner is not in possession because he has 
actually left the tliief in trust with the property. 

And to complete the subject, add : if theft is accompanied by 
violence, it is “ robbery.” If the offender does not himself take 
the property (perhaps does not know where to find it), hut 
induces the owner to deliver it, under fear, &c., he conimits 
extortion ; and extortion may become “robbery,” if the cxtoi’ter 
is pi'esent and threatens death, &c. “Eobbery ” by a gang of 
five or more, is “ dacoity.” 

Tho next offence to he noticed — that of “ receiving stolen 
property,” is an offence naturally connected with the foregoing 
series. If there were no “ rec^eivers,” doubtless the number of 
thefts and robberies would be much reduced. 

tJiBtit is liis own watch. This is not theft ; hut if A., on discovering hi.s mistake, 
dishonestly keeps the w’atch, he will be guilty under sect 403. 
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I will only notice that very often a person is found in recent ^ 
possession of property which is shown to have been stolen from 
another; he cannot explain how he got it, or gives a false account; 
when such possession (under the circumstances) gives rise to a pre¬ 
sumption of guilt against the person in unexplained possession, the 
presumption is that ho is the thief or the misappropriator, and not 
(as is commonly charged) that he is a receiver.*^ The exact infer¬ 
ence to be drawn must, however, depend on the circumstances and 
natural probabilities of the case. 


‘'Cheating** (sec. 415) is a fraud which has many forms; it 
causes the loss of property by consent, but in a different way 
from extortion, because the owner here gives, up the i)roperty, 
not by reason of /car (as in extortion),but by reason of deception. 
His consent is one which he could not have given if he were not 
niisled. Cheating is sometimes carried out by the offender 
“ personating some one, and thus deceiving (sec. 419). 

From " cheating,’* the Code passes to fraudulent deeds and 
disposition of property, about which I need say nothing; after 
which it deals with a considerable series of offences, all coming 
under the head of Mischief (see p. 117). 

In all miscldcjy there must be an intent (or a knowledge of 
likelihood) to cause wrongful loss or some damage to the public 
cv to any person, or some change in property which affects it 

injuriously. The illustrations to sec. 425 will make the matter 
clear. 


The Code distinguishes 


( 1 ) 

( 2 ) 


(3) 




(5) 


Simple mischief (sec. 426). 

Mischief more serious, as causing loss, &c., to 50 Rs. 
value and over (sec. 427). 

{ Mischief by killing, poisoning, or maiming valuable 
animals, &c. (sec. 428). 

I Ditto of special value (sec. 429). 

Affecting public water supply, \ 

Affecting any bridge or Public work. ' .qo 

viiecting public drainage, or causing 

inundation, ' 

Affecting lights and land marks (secs. 433-434). 


I 


! It the possession is of some Juration, the inference might not arise ; iu the 
s^v^ral han be more probable that the goodi> hud passed through 





FOREST LAW. 

I’ By fire or explosive (sec. 435). 

(6) - Ditto in aggravated forms (sec. 436-438) (i.e., to house 
I or place of worship, or a ship). 

(7) Special forms of mischief, as running a vessel agi’ound, 

&c. (sec. 439). 

(8) Mischief aggravated by being committed after prepara¬ 

tion to cause death, or hurt, &c. (sec. 440). 

“ Criminal Trespass," as I shall elsewhere have to notice, 
does not include any mere infringement of right like civil 
trespass, nor even such a trespass as would be punishable with 
fine under Forest law’ if committed in a forest or plantation. 
There must be— 

{a) an entry on property in the possession of another ; 

i-'to commit an offence {i.e., by definition), one 
under the I. P. Code or a more serious one 
under a special or local law, i.e., punishable 

(b) an intent . witli six months’ imprisonment. 

to intimidate ^ 

to insult ^ any person in possession. 

to annoy j 

(c) if the original entry was innocent, tlie offence may be 

committed by unlawfully remaining with the above 
intent. 

, Should the Criminal Trespass be in a building, tent, or vessel, 
used as a human dwelling, or place for keeping property, or as 
a place of worship, it becomes “ house trespass.” 

House trespass again may be committed in forms of increasing 
criminality : — 

(rt) It is “lurking house trespass” (sec. 443) when the offender 
has taken precautions to conceal his entry from a person wh6 has the 
right to exclude or to eject him. And lurking house trespass may be 
aggravated by being committed “ at night,” i.e., after sunset and 
fjefore sunrise. 

{b) Ltirking house trespass becomes “ housebreaking ” if the con¬ 
cealed entry is effected in one of the ways described in sec. 445 •, all 
of these imply wrong doing or evil intent; such as breaking a lock, 
making a hole, entering by a passage not intended for human ingress, 
or by scaling, climbing, <fec., entering forcibly, &c. 

Housebreaking may bo aggravated by being committed “at night.’’ 
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A whole series of sections then separately declare the punish¬ 
ment for the different offences, fixing the punishment higher 
according to the increasing degree of heinousness, e.r/., house 
trespass (sec. 448-453), lurking house trespass or house¬ 
breaking (sec. 453-459). 

Either of these forms of trespass may be not only of a higher 
or lower degree of criminality in itself, but may further differ 
according to the purpose of the trespass or its attendant 
circumstances; such as, intent to commit certain classes of 
offence; with preparation for causing death or hurt, <^c. If 
gi’ievous hurt is caused, or the attempt to cause death or 
grievous hurt is made, during a lurking house trespass, or 
housebrealdng, the offender is liable to transportation for life. 
And (by sec. 460) when the offences are committed by night and 
any one person concerned in them, causes or attempts to cause 
death or hurt, the whole of the persons concerned in the house 
trespass, are liable to transportation for life. 


IV. Offences relating to Documents, &c. 

Passing from direct attacks on property, the Code (Chap. XVIII.) 
pioceeds to the wide series of offences wliich afi'ect property, not by 
<liiectly depriving an owner of it (theft, A'c.), nor directly destroying 
oi 1 educing its value (mischief), but by tampering with and forging 
doewnents which are securities by which property is held or which arc 
necessary for trade and commerce. Oftences regarding trade and pro- 
peity marks are also included in this category, as tending to injure 
tiade and to defraud purchasers. The main groups of sections refer : — 

(1) to making false documents and forgery ; enumerating various 
degrees of offence, the punishment of which is made greater 
according to the nature of the intent with which the forgery 

IS committed, and the character of the document forged or 
fiilsified. 

(-) Ofiences relating to Trade and Property marks. 

■ I do not think it necessaiy to offer any remarks on the subject of 
liilse documents and forgery. 

I will only notice that the sees. 478-489 regarding Tmdc and 
loperty maiks, now stand as amended and retlrafted by the Indian 
Merchandise Marks Act IV. of 1889 

And I will add that some of the sections afford us a good illustra¬ 
tion of how a criminal law deals with mattei-s, and in so doing 
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omits some special forms of offence, or some special circumstances, 
which arise only in the course of a particular business. We shall 
afterwards see how the Forest Act has found it advisable to make 
some special provisions about timher marks fraudulently used or 
altered, which the General Law has not contemplated. 


V. Criminal Breach of Contract. 

Of the remaining chapters of the Code, I have still less to 
say. Chapter XIX. includes those occasional cases where a breach of 
contract may be of such a character that the remedy of damages, etc., 
from the Civil Court, does not suffice ; and the law regards the breach 
as criminal— as tending to produce an evil effect which extends 
beyond the mere injury to the individual. For instance, there may 
be a criminal breach of a contract to carry a pei’son from one place to 
another the case of pdlld bearers setting down a traveller, 

pcrhaj)S on a malarious forest road, and running away).^ 


VI. Offences relating to Marriage. 

Chapter XX. refers to offences against marriage; such as bigamy 
and adultery (the latter offence in India is a criminal one, wliich 
it is not by the English law): the woman cannot however bo charged 
as an abettor except under a certain local regulation for the Punjab 
Frontier Districts. 


VII. Defamation. 

Chapter XXL contains the Criminal law of defiimation as distinct 
from the Civil law of libel. 

VIII. Insult and Intimidation. 

Chapter XXII. deals with offences of intimidation and insult, 
which are not included as oftenccs against the person or property, 
because they usually do, or nliiy, include threats against chaiacter 
and reputation, or cause alarm. Under this head come the curious 
forms of duress known in India, whereby a person sits himself down 
at the door of another, the latter being supposed to become an object 
of divine displeasure; this is a form of intimidation or putting 

^ Certain special cases of hreacli of contract by labourers or artisans may be 
punishable, but for a different reason ; sucli offences are dealt with by a Special 
Act (XIII. of 1859). 
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pressure on people, whicli cannot be tolerated : it is quite immaterial 
that the evil consequences aie imaginary; the act of the coercing 
party is equally i)ainful to the other, and equally successful in 
intimidating him into compliance. 

The last Chapter contains a single general provision on the 
subject of attempts ; which I have reserved for a special notice 
further on. 


I 


I 
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LECTUEE X. 

ABETMENT—ATTEMPTS—PUNISHMENT, &C. 

Abetment. 

Havino brouglit to a close our brief notice of the classes or 
kinds of offences declared punishable by the Penal Code, it 
remains to be noticed that there are many cases in which an 
offence is not merely committed by several persons all of whom 
are concerned in the transaction as principals, but the offender 
has been incited to do the act, or has been aided in doing it, by 
someone else. Whoever aids in the commission of an offence, 
may, under certain circumstances, find that the law treats him 
as if he were himself committing the offence; but generally 
speaking, “ abetment ” or participation is an offence which is 
different from the offence abetted. 

In English law, abetment is spoken of in a somewhat difterent 
way. The “ aider and abettor ” is sa,id to be an “ accessory ’ ; 
and he may be an “accessory before the fact” or “after the 
fact.” This distinction is founded on the natural division oi 
acts done in aid of an offence ; that is to say, some acts are 
preparatory to the offence, such as buying poison, procuring 
implements, aiTanging and planning details of a scheme of 
operation ; others are subsequent, and tend to prevent its 
discovery, such as concealing property, harbouring the offender, 
causing disappearance of marks, &c. In the Indian Penal 
Code no formal distinction of this kind is made, but the term 
“abetment” (in general) is defined, and if an act comes under 
the definition, it is punishable, whether before or after the deed. 
As a matter of fact, however, it will be found that the majority 
of cases (which would in England come under the head ot 
“accessory after the /act”), such as concealing a birth, 
harbouiiug the offender, not giving information, making away 
with property, or with marks of an offence, are constituted 
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<listinct offences, in appropriate sections. It will then be under¬ 
stood that in this Code—^ 

(I.) A number of acts of abetment are, for special reasons, 
treated as specific offences, and as such are described and 
the jienalty is provided (e.g., abetment of mutiny, abet¬ 
ment of suicide, &c.) (see p. 109). 

(II.) Other acts of abetment are included under one general 
head; any act which comes within the definition, and is 
not made the subject of a special provision, is punishable 
as an abetment under the general section. 

(III.) There are certain special provisions (and this is the 
only element of difficulty or complication in the subject) 
relating to those cases in which («) the knowledge or intention 
of the abettor is different from that of the person abetted; 
where (b) one act is abetted and another is done ; where (c) an 
ofteuce consists of several acts conjoined, and one person of 
a party does one act, and another another. 

On these three heads I may now offer some remarks :— 

Ad (I.) The provisions relating to a,hetmentin general (i.e. apart 
from the several sections which make certain abetments specific 
offences) arc not all in one place in the Code. Thus sections 84, 
85, 37, and 38 (in the Chapter of general explanations) belong 
to this subject, and the general definition and penalty pro¬ 
visions are found in secs. 107—117, 118, 120, and 128. 

Ad (II.) As to the general subject of abetment, it will natu¬ 
rally be asked w-hat constitutes abetment or participation? 
Sec. 107 defines : — 

(1) By instigalion : 

<’-g- wliere A. suggests to B. (who perhaps has otherwise no idea 
of acting) to do something; he incites him to action in some 
way. There may bo instigation or incitement, by inducing a 
false belief through niisre 2 /rf,sentati<>n, or wilful concealment of a 
fact which the instigator was bound to disclose. 

^-onsinracy: here all the parties have a desire to act, 
and they agree and consult together as to how they shall 
proceed. 

In abetment by conspiracy, it is necessary that, as a conse- 
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queuce of the conspiracy, some overt act or illegal omission 

takes place. . , • • n • 

(3) By intentionally aiding (by any act or illegal omission) in 
tbc doing of a thing. The aid may be given either prior to 
the commission of the offence, or at the time of commi mg 
it (both coming under the head of “accessory before the 
fact ” ): all that is necessary is that the act done should e 
in order to facilitate (and should thereby facilitate) the com- 


mission of the offence. 

Abetment of any “ offence ” is punishable ; for by definition, 

“ ofi-ence ” here includes all offences under Local and Special Laii s 
as well as under the Code. The penalty provided, depends, 
partly on whether the abetment results in the offence being com¬ 
mitted or not, and partly on the gravity of the_ offence abetted 
If the offence is committed, the abettor is liable to the lull 

penalty for the offence itself. . i m 

This, I may repeat, refers to abetments coming un ei i. e 
^reneral section; the specific cases of abetment, are each pro¬ 
dded with an appropriate penalty in the section applicable. 

If the offence is not committed, then the abettor is liable to a 
less punishment,— graduated according to the character and 
gravity of the offence abetted (secs. 115, 116). It is here neces¬ 
sary to call attention to sec. 114, which provides that wheiieTCr 
a person who would, if absent from the actual scene o le 
offence, be liable only as an abettor, is present at the commis¬ 
sion, he becomes liable as a principal. 

Ad (III.) It is necessary to give some explanations regarding 
the cases noted under the (HI.) head, viz. Where differences in 
the intention or knowledge (and other special incidents of the kinc) 
are observable in connection with the conduct of the, a ettoi. 
Sec. 34, for instance, provides that if several persons tske action 
w-ith a common intention, and a criminal act is done m further¬ 
ance of that intention, all the parties are liable as il each hac 
done the act alone. And sec. 35 adds that if the act done is 
one which is criminal only when done with a ceitain know ec g 
and intention, then the liability extends to all or as many ot the 
party (as the case may Jie) as had the necessary knowledge or in¬ 
tention (this will appear from the circumstances of ^* 

When an offence is made up of several acts, and several persons 
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arc concerned,^—one doing one act, and another another, in fur¬ 
therance of the oflence, each person is held guilty of the offence 
itself. 

On the other hand, several persons may be engaged or con¬ 
cerned in committing a criminal act, and may be guilty of 
difierent oiiences, by means of that act. 

Thus A. is engaged in killing B., and C. comes up and helps A.: here 
it may be that A. has received grave and sudden provocation, and his 
oftcncc might he culpable homicide not amounting to murder: C. on 
the other hand, has had no sudden provocation, but acts out o? an old 
hatred of his own to B. Here C. (although the transaction is the 
same) would be guilty of murder. 


The guilty hioivlcdge or intent of flic abettor may also have 
to be considered (sec. 108). A. abets B., a young child or a 
lunatic, in some offence; A. is guilty, although the person 
abetted is incapable of an ofi’ence by reason of want of under¬ 
standing (under the chapter of General Exceptions). Or A. in¬ 
stigates B. to murder X. B. succeeds only in wounding X. B. 
would only be guilty of an ‘‘attempt to murder,” but A. would 
be guilty as an abettor of murder (which he intended). 

The sections 110 113 may be read in this connection, as 

gi\ing some further cases which are likely to arise wlien abet¬ 
ment is in question. 

Section 110 deals with the case where the principal acts with 
one intent or knowledge, and the abettor has a different intent. 
Ihe abettor, is liable for the offence which would liave been 
committed if the principal had had the same knowledge and 
ilitent as himself. 

Section 111 contemplates the frequently occurring case, where 
OIK act is ahetted and another act is d^ne. And here the 
ciiettoi is liable for what has actually been done, provided that 

e t omg of it was a natural and probable result of the abetment, 
mi was committed under the influence of the instigation, or 
1 ^^hich constituted the abetment. For example: 

A. desiiiug to kill Z., instigates B. a child, to put poison in Z.'sfood, 
])io\ a mg 10 poison for the purpose ; the child makes a mistake, and 
pu s 10 ])Oison in Y.^s food, acting howover under the instigutiou : A. 
is la. e exact j as if he hud instigated poisoning Y.^s food. 
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On the other hand, A. incites B. to set fire to C/s house (in revenge 
perhaps). B. takes the opportunity to commit a theft in the house 
on his own account: the theft has nothing to do with the incitement, 
and A. is not liable for it. 

In such cases, it may be a question of some difficulty, whether 
the act done v:as a consequence, probable and natural, of the 
act proposed by the abettor, where a housebreaking is 

abetted, and in the course of it a murder is committed. 

Section 112 is the natural corollary to this ; if the additional 
act committed is a separate and distinct oftence, the abettor vKiy 
become liable for both. 

Lastl}^ section 113 deals with the case where the abettor 
abets an act which is to have a particular effect, and some other 
effect follows ; the abettor will be liable for the effect actually 
produced, just as if he had intended that effect; provided, of 
course, that he knew the act he abetted to be one likely to pro¬ 
duce such a result. 

e.y. A. abets B. in causing grievous hiui: to X. 'flic hurt is in¬ 
flicted, but X. dies of it; here A. is liable as if he had abetted the 
murder, provided he knew' that the grievous hurt abetted was likely 
to result in death. 

Lastly, let me observe that it is possible to abet an offence by 
the public, or a crowed, or group, or class, of more than ten 
persons; for this, section 117 has a special penalty. 

Illeyal concealment of a desujn to commit certain offences is 
treated of in sections 118 — 120 : this is not exactly abetment, 
but it is a form of indirect or secondary aid, wdiich is analogous 
to abetment. 

I may take occasion, in connection Avith the present subject, 
to mention, that apart from actual instigation or other form ot 
abetment, no one is criminally liable for any one else’s act, 
merely by reason of a relation subsistiny betw'een them, although 
he.may be liable to civil damages (p. 40). A master, for instance, 
is not responsible for an offence committed by his servant (unless 
expressly made so by special provisions), nor is a guardian 
criminally liable for his ward's act. 
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Attempts. 

Certain “attempts” (which arc an inchoate state of crime— 
a crime begun but not completed) are made specific ofiences: 
such are— attempt to wage war against the Queen; attempt 
to obtain an illegal gratification; attempt to pass counterfeit 
coin ; attempt to put a person in fear of injury or accusation in 
order to commit extortion ; and there are others. 

Attempts in general, are punished by section 511 ; hut only 
M'ith regard to offences under the Code, not under special or 
local laws. No “ attempt” to commit an ofl'ence solely punish¬ 
able under the Forest Act, can be prosecuted.^ I shall not go 
into detail on the subject, especially as reference can be made 
to Dr. Stokes’s excellent note (A. -I. Codes, Vol. L 08 ff.). To 
constitute an “ attempt,” section 511 requires the doing of 
“ any act towards the commission of the offence ; ” and the 
fjeneral penalty {i.e., when the attempt is not made a specific 
offence) is /««(/’that, provided for the completed offence. 

Presumably the act “towards” the commission, must be an 
outward and visible act, which (as a question of fact) is a step 
towards, or an incipient stage of, the crime: e.g., mere pre¬ 
paration of materials, unconnected with any actual use of them 
in connection with any property or person, would not be an 
attempt ; nor would a threat or expression of intention, amount to 
one. What is sufficient, must he gathered from the illustrations 
added to section 511. 



Legal Punishment. 


I have for convenience reserved to the last, what the Code 
places in Chapter III. 

The only pmiishments known to the I. P- Code are 
(section 5fi) :— 

(1) Death. 

(2) Transportation (penal servitude in the case of Euro])eaus 
or Americans). (Section 50.) 


iusti?e**remtirr!l^n!*'f oliciicea are nios:ly of a petty cbaracter. It 

Waver cflspq uln'M be prosecuted, it would be in Ibo 

o > or an attempt to set fire to a forest maliciously) 
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(8) Forfeiture of property. 

(4) Imprisonment (“ simple ” or “ rigorous ”). 

(5) Fine. 

To these Act VI. of 1804 has added (0) Whip 2 )i 7 ui, in certain 
cases. 


The Forest Act also provides confiscation of property obtained, 
and implements used, in committing a forest ofl’ence : this may 
he said to constitute a special form of penalty peculiar to forest 
cases, hut it mil be better to reserve the details till we come to 
speak of the Forest Law, under which head I shall again have 
to allude to penalties. 

The student will bear in mind that the Substantive law deals 
only with the nature and amount of punishment, and the cases 
in which each kind is appropriate; and that the Adjective or 
Procedure laA»’ also has to go into various further matters con¬ 
nected with the amount of penalty the different grades of Courts 
are competent to award ; the mode of inflicting the punishment * 
the place of imprisonment; the mode of levying fines; the instru¬ 
ment with which whipping is to be administered, and so forth. 


Death means always death inflicted by hanginrr 
j;orfeiti^rc of all property (including that wldch may come by in- 

forfbhro c?V " ^ very grave cases. Partial 

thfm-or T sections 12G and 127 (confiscation of 

nn^ooTa V “l ii inipropcrly used) ; and so in sections 20G 

tl . " ’ Marks Act (IV. of 1889), where 

markinll’has tal-?"“ f respect of which fraudulent 

maikmg has taken place, may bo confiscated. 

OH IS earned out by deporting prisoners to the Anda- 
man s an (mvernor-Geiieral in Council may appoint the 

p ace. a loa i under si.vteen is sentenced to transportation, ho 
may be sent instead (by tlic Court) to a Peforrnatory School for not 
less than two, or more than .seven, years (Act V. of 1876) 

Pe^tal servitude is sulistituted in sentences on Europeans and 
Americans so as to conform to the practice at home (where transpor¬ 
tation has been abolished). The Governor-General in Council dirLts 
which prisons in British India are to be used for the purpose 


Imprisonment can be of two kinds, “ simple,” ^ and “rigor¬ 
ous,” i.e., with hard labour. In Acts after 1868 (by the effect 
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of the General Clauses Act I. of 1868]), when only ^^imprison¬ 
ment is mentioned, it means ‘‘ of either kind,’’ in the discretion 
of the Court. The Code itself (first enacted in 1860) always 
specifies the nature of the imprisonment,—sometimes prescribing 
simple,” and sometimes rigorous,” and sometimes lea\ung it 
to the Court (according to the circumstances of the case) to 
award either one or the other.^ In case rigorous imprisonment 
for seven years or more is ordered, the Court may direct that 
transportation he substituted (section 56). When rigorous 
imprisonment has been ordered, a limited portion of il^ (regu¬ 
lated by sections 73, 74) may be ordered to be passed in solitary 
confinement. 

Confinement in a Reformatory School (Act Y. of 1876) may be 
ordered in lieu of imprisonment (in graver eases) for juvenile 
offenders. 


I'hie, in this Code, is sometimes unlimited, and sometimes 
limited to a maximum amount named. 

In all cases it is required to order that if the fine is not paid, 
a term of imprisonment shall be undergone in default of pay¬ 
ment : this of course terminates as soon as the fine is paid; or a 
proportionate part of it, if part only of the fine is recovered. The 
alternative impiisonment may be (as ordered) of any description 
to which the oflendcr might have been sentenced for the offence, 
and must not exceed one-fourth of the maximum imprisonment 
fixed foi the oflence. If the oftence is punishable with fine only, 
the alternative imprisonment is simple, and for a time calculated 
according to section 67. 

Where fine is unlimited,” section 63 declares that the fine 
i^aust not be excessive {i.e., with reference to the circumstances 
of the ease and the prisoner’s means (e.//., whether he has 
obtained a large booty or profit by the crime, Ac.)). An appeal 
lies^on the ground of excessive fine. 

lines ^^heu recovered, always go to Government; but there is 

fractions'of ^^avenieut to note that iu calculating terms of imprisonment, 
counted in neglected ; and that in a ‘‘calendar ” mouth (which is what b* 

ex])ires at i ^ “one month,” or “si.K months'” imprisonment), the term 

may be) subsequent) month* (os tlic term 

as liavinf' cornm^ from which the sentence counts 

of the liSt d- V ^ there is no day so corresponding, then at mid right 

on /list of To ^ following month (r..g.^ .sentence of a month’s iiAprisoiimcut 
osfii an miry would count from midnight of ‘30 th and expire at luidiiight of 

28th February, or in leap year, 29th (for there is no 30th). 
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u procedure provision which enables a fine or part of it to he 
apjfiied by the Court in a certain way, of which hereafter. 

In the Code, fine alone is sometimes prescribed ; sometimes 
both fine and imprisonment. Fine "or imprisonment is men¬ 
tioned in one section (254). “Fine or imprisonment or hath” 

is provided in a largo number of cases. 

Whippin;) is awarded chioflj- because of its highly deterrent 

character; and, as provided by law in India, it is not only 
useful, but entirely unobjectionable. 

It cannot be inflicted on females nor on males over 45 years 
of age; and the Crim. Pro. Code (sections 391 — 5) contains 
other safeguards as to mode and instrument of infliction, which 
preclude undue severity. It is not necessary to repeat the 
details of Act VI. as to when it is applied; but it may ho men¬ 
tioned that it is as an alternative punishment in certain cases, 
and as an additional punishment, in certain others, such as 
second conviction. 

Boys may be sentenced to flogging instead of to other punish¬ 
ment ; but then it is with a light cane by way of school dis¬ 
cipline. 

Flogging can only be ordered for an offence under the Code 
(unless of course a special law contains an express provision, as 
do the Cantonment Act, Criminal Tribes Act, &c.). The Forest 
Act contains no such provision ; consequently flogging can never 
be ordered (not even to boys) for any offence constituted solely 
by the Act, i.e., not coming under the Code also. 


Some Special Incidents of Punishment . 

There are some circumstances which aggravate offences ; and 
these are usually treated in the Code, as entering into the con¬ 
stitution of a new or separate offence. As, for instance, where 
“ housebreaking is done by night, or where a riot is rendered 
more serious by the use of deadly weapons. But it may bo that 
the existence of some particular circumstance, is of itself an 
aggravation which may attach to any ofl'ence, enhancing its 
penalty, without altering its character or the section under which 
it is charged. Of this we shall find instances in the Forest Law. 

The Indian Penal Code recognizes the case of relapse {reddive 
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of French law). Provision is made by section 75, that any 
person who has been convicted of any offence under Chap. XII. 
(Offences relating to Coin and Stamps) or Chap. XVII. (Offences 
against Property) (theft, robbery, breach of trust, receiving of 
stolen property, cheating, miscliiof, criminal trespass, itc.)—the 
saifi offence being pnnishablo with imprisonment of three years 
or upwardB, uud is again convicted of aiii/ offenir pnnishable 
under these chapters, and which is of the same magnitude as 
regards punishment, he may be transported for life, or receive 
double the amount of punishment otherwise awardahlc ''up to a 
limit of ten years in the case of imprisonment).^ The Whipping 
Act also (as I have noted) provides that flogging may be added to 

othei punishment in certain cases of second conviction (of the 
same offence, however). 

Under this head I might also consider the case of a number 
of punishable acts committed in one transaction. This has 
already been dealt with (see pp. 97, 8). I need therefore only here 
refer to section 71, Indian Penal Code (and sections 85 and 235 
o t le Crim. P. Code must in practice, be taken with it). Where 
the acts do 7wt form a single transaction (and get treated as one 
offence) and there are several sentences, one begins on the 
expiry of the fonner : there is, however, a proviso against the 
aggregate of punishments exceeding a certain total or maximum.- 


Lnnitation as m/anls Time of Prosecution. 

Lastly, I may mention that our criminal law does not re¬ 
cognise any period of limitation as doing away with an offence or 
preventing its prosecution. 

In theory there is no reason why such a limit should be set; 
nnd although it would he absurd that a petty offence should ht’ 
8 fiijainst a man after man}^ months or j'ears, practically 

A a thins never happens: the proof of a small offence woulil 
disappear, and the magistrate 'would also have ex- 
ground to refuse a summons: it is therefore,judged 

I'rotecti'jn^'rlf remarks on tlie sul^ject of aggravation, in the lectuio on tlm 

'vhich are^^F Code about “concniTont sentences;” that is, sentences 

These are pronouiuied, but are ordered to take effect c^nmmntly, 

<uic sentpnp^ passed in F.ngland. TIio effect is so far rpal, that if on appeal 
• 'vere quashed, the other would remain in force. 
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better to leave the subject entirely alone, except in some special 
cases where prosecutions are expressly required to be instituted 
within a certain period.^ 


General Tlemarks on Prosecutions. 

It is perhaps unnecessary to say that in all grave cases, care 
is required, and advice of a lawyer, as to the charge to bo 
preferred, and what is necessary to be proved. 

Generally it may be observed that the prosecutor must be 
prepared to make out affirmativelif the charge he makes; he 
cannot make a charge and (in effect) say, “ I cannot prove it 
very well, though I have the strongest suspicion : but you 
defend yourself, and, if your defence is not complete, that will 
show you are guilty.” It is only when an offence is 2 )rimd facie 
completely established, that the accused must either clear himself 
or be con'sdcted. 


For example, a man's cottage near a river is found roofed with 
water-worn sleepers. It is of course likely enough that he has mis¬ 
appropriated them, because it can be shown that it would not have 
paid him to employ sleepers that he had haughty for such a purpose. 
l>\it the prosecution cannot simply charge the man and say, “ I will 
stand by while you jwove how you got the sleepei's," It should 
establish first, such a strong case that the sleepers could not have 
been bong] it and must have been misappropriated from stranded 
pieces which he had no right to touch, that the burden of proof to 
the contrary, is laid on the accused. 


Whenever there is primii facie an offence, but the act is 
excused if it comes within the terms of some General Exception 
in the I. P. Code, or some special exceptioR or proviso 
contained in the Code or other law defining the defence, the 


^ Instances uie under the Excise Act, the Arms Act, rolice Act, the Copyright 
Act, and the Act for Protecting Wild Elephants (VL of 1879). There is a com- 
plct<^ list of Acts m Anglo-Indian Codes, Vol. IL, pp. 14-16. 

The Scotch, Fremdi, and some German laws are different. The Bavarian 
Forest Lgvv (Art. / I) requires forest oflences to bo prosecuted within one year from 
the day of peipotuition. The French Code For. (Art. 185-187) (with some oxcci)- 
tioiis) fixes three inonths as the limit, if the prochs verbal specifies the delinquent, 
and six inonths if it does not; the “ prescription” mm from the date on which 
the offence was^ formally itjcorded {constati). If there has been no 2^'i'oc^s xerhed 
at all, the case is hold to come under the ordinary criuiiual law, which gives one 
year or three, according to the giuvity of the offence. 
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accused must plead it and prove tbe exception. Thus, the pro¬ 
secution need not charge nor prove that the oftender was of 
sound mind, that there was no grave and sudden provocation, &c., 
for if the accused raises that as a defence, he must allege and 
prove it. 

These matters, perhaps, belong more to the Code of Criminal 
Procedure and the law of Evidence, but they are more likely to 
come to notice if brought in in this place. Sec. 185 of the 
Evidence Act (Act I. of 1872), and sec. 221, &c., Cr. P. Code, 
should be referred to. 




(II.) CRIMINAL LAW (Adjective or Procedure). 

CONSPECTUS OF SUBJECTS. 


1. PllELIMINARY EeSIAUKS ON THE CRIMINAL PROCEDURE LaW. 

Definition of Terms used. 

2. Constitution and Powers op Criminai, Courts. 

8. General Provisions of the Law. 

(a) Duty of the public to aid the magistrate. 

{h) Of arrest (iucludiug escape and retaking). 

/ (^) Processes to compel appearance of the person. 
l(^) Process to compel production of documents or other 
jtrojierty. 


4. The Prevention op Offences. 

5. The Investigation of Offences by the Police. 

G. Proceedings on a Trial in Criminal Cases. 

Local jui’isdiction. Initiation of cases. 

/ Formal iiKpiii-y before the magistrate (for committal 
(«•) y to Sessions, &c.). Trial of a “ warrant case.” 

\ Provisions relating to the “ charge.” 

{b) Trial of a “ summons case.” 

(c) Trial by “ summary ” method. 

(Trial before High Court or Court of Session not 
gone into.) 

(d) General incidents of a trial. 

(c) Mode of recording evidence. 

(/) The judgment. 


7. Procedure in Awarding and Executing Sentences. 

(a) Imprisonment. 

(b) Fine and how it is recovered. 

(c) Imprisonment in default of payment of line. 

(d) Cumulative sentences. 

(e) Whipping. 

(/) Eemission of sentence or pardon. 

(y) Second conviction on the same facts not allowed. 
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8. Appeal and Revision. 

(a) When there is, and when there is not, an appeal. 
(h) Powers and action of the Appellate Court. 

(c) Revision and reference. 


9. Specially Conditioned Proceedings of Ckiaiinal Courts. 

(a) In cases of European British subjects. 

(h) Certain other cases. 

(c) In cases of offences against public justice, con¬ 
tempt, &c., &c. 

10. On the Supplementary Peoatsions of the Code. 
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LECTUKE XI. 

CRTIIINAL PnOCEDURE. 


Introductory. 


The ’ast Lecture brought to a close our brief sketch of the 
principles of the Criminal (Substantive) Law as exemplified in 
the Indian Penal Code. We now turn to an equally brief study 
of the more essential points of the Criminal Procedure (Adjective) 
Law. 

The Substantive law could not be applied and worked without 
the aid of a Procedm’e law. In India the Criminal Procedure 
Code is Act X. of 1882, as amended by some subsequent Acts.^ 

It has been remarked that “ the Law relating to Criminal 
Procedure is more constantly used, and affects a greater number 
of persons, than any other law.” This, indeed, might be 
expected from the wide scope of the Code and the variety of 
subjects with which it deals. 

It must not be supposed that Procedure law is satisfied wdth 
constituting Criminal Courts (for the trial of offences) and 
describing the various forms of trial held before those Courts, 
lliat IS only one branch of the subject of Procedure, though a 
^ely important one. Procedure law goes much further: it 
looks to the conduct of individuals before offences are committed, 
and provides for the preventiun of ofiences ; and with this view 
it 2 )rovides for the regulation of public life and traffic so ^ls to 
obviate the occurrence of nuisances, obstructions to roads, riots, 
affrays, and the like. It contcmjilatcs the discovery and 
investigation of offences with a view to their satisfactory trial : 
and to this end considers the duty of the public or of jiarticular 
classes or persons, in furnishing aid and information to the 
magistrate and the police authorities ; it has also to provide the 


' The first Criminal Procedu'-e Code was passed in 1861 then a revised 
1872, and fiimllj' tlie present law. The details of the history, and partiei 
the anmndnients, arc clearly stated in Dr. W. Stokes’ Introduction (A.-I. 
Vol. II.) 
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macliiuery by ■which criminals and offenders are brought before 
the Court, and property or documents searched for and produced, 
lo this head belongs the sei’ies of provisions regarding the 
summons, the warrant of arrest, and Avarrant of search. Even 
>vhen the form of in'occcd'uui at trials (Avhether formal or 
summarj') has been prescribed, and the question of appeals and 
revisions has been disposed of, there are still many subsidiary 
matters requiring consideration, such as the expenses of 
witnesses and the costs of trial; compensation to the injured 
penalU' for frivolous complaints ; the right of -accused 
persons to be defended by counsel ; the power of transferring cases' 
from one court to another; and the mode of carrying out or 
inflicting sentences of punishment. 

There are also many general regulative provisions Avhich are 
brought under the head of criminal procedure, because the 
Magistrate rather than the civil .ludge, Avatches over their 
e.xecution. I need only instance, in this connection, inquests 

into the cause of death, and the protection of property in certain 
cases. 

And this is a convenient point at Avhich to notice that very 
often, for practical purposes, a knowledge of the Procedure law 
IS necessary to complete, if I may so say, the treatment of a 
subject dealt Avith also by the Penal Code. 

An example may be obtained by comparing sec. 71 of the 
Indian Penal Code Avith secs. .37, 235 of the Criminal Pro, Code. 
In some cases, a series of acts, though each act, strictly speak¬ 
ing, is an offence, is not alloAved to be punished otherAvise than 
as one (combined) offence. Otherwise (i.c., when this rule does 
not apply), as many offences as are legally committed, con¬ 
secutively or in the series, can be separately punished. But 
this by itself, might lead to confusion at trials as Avell as to un- 
leasonable^ cuniulatiA’e sentences : accordingly the Procedure 
aA\ steps in to prescribe both hoAv the trial and the joining of 
acts in one charge, is to be arranged, and how cumulative 
sentences are limited. 

bo, again, the Substantive law informs ns that A\‘heu a Court 
pronounces a sentence of imprisonment that is to take eflect in 
ce ault of payment of the fine awarded, the term \s not to exceed 
a certain maximum with reference to the term of imprisonment 
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provided as the substantive punishment for the offence (p. 133); 
the Crim. Pro. Code goes further and requires a limit of the 
term with reference to the powers possessed by the Llagistrate 
trying the case and passing sentence. 

These introductory remarks might have been considerably 
extended ; but what has been said will suffice to show you that a 
study of the Procedure law is of practical value for our own 
purposes; and therefore I may proceed at once to give you an 
outline of the law on the most important points. The order of 
subjects in the Code itself may, as a rule, be most conveniently 
followed for this purpose. 

Preliminary Matters (Part I. of the Code). 

As regards the extent of the operation of the Code, it applies 
to all British India, and governs all Criminal Proceedings what¬ 
ever ; without, how’ever, annulling any special provision enacted, 
or special jurisdiction conferred, by any other law in force. 

As usual, the Code has a series ol definitions which should 
be read. It is only necessary specially to call attention to the 
term Offence which is here used for oil oflences, acts or 
illegal omissions prohibited or declared penal by cuv/ law: 
there is no variety or restriction such as we noticed in the 
I. P. Code. This is obviously necessary from the nature of the 
law which prescribes the procedure followed in all trials for all 
kinds of offences (sec. 5). 

The term Court ” is used to mean the highest court 

of criminal jurisdiction in any province, for the purpose of 
appeal or revision, or other purposes as defined in the Code. 
In Bengal, the N. W. Provinces, Madras, and Bombay, the 
highest Com’t in the Province is already officially called a 
“High Court,” being established by Eoyal Charter. In tho 
Panjab, the Court having (generally speaking) the same func¬ 
tions, is called the “ Chief Court ” because there is no Royal 
Charter and the judges are appointed by the Governor-General 
ill Council. So in Lower Burma. In other provinces there are 
“ Judicial Commissioners ” and perhaps other officials difforently 
styled; but under tho, Code they stand in the place of th'o 
' Higli Court, ’ cither generally or for certain purposes therein 
stated. 
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The term European British Subject’’ is defined, as there 
are certain legal provisions relating to persons of this class, and 
it is necessary to state ^vhat degree of descent (and so forth) 
'constitutes a man a European British Subject. There must 
be a limit; it would lead to great difficulty of proof, e,g. if the 
fact that any male-ancestor, however remote, happened to be 
an Englishman or a Scotchman, would constitute the person a 
‘‘ European.” 

I will only allude to one more term. The word place ” is 
conveniently employed as a short term to include (not only a 
spot of ground, but) also a house, a building, a tent, or a vessel 
(ship, &c.). 

Other definitions will be more conveniently noticed in the 
course of our further remarks, where they come into use. 

V,- 

Constitution and Powers of Criminal Courts. 

Part II. of the Code naturally divides its provisions under the 
following heads: — 

(a) The constitution of Courts. 

(b) The (Criminal) Judicial DistriHs and Divisions within 
which the Courts have jurisdiction. 

(c) The powers of the various Courts and grades of Magis¬ 
trates within their local jurisdiction. 

(a) The Code does not create ‘‘ High Courts ; ” for these exist 
either under a Royal Charter, or under an Act of the Legis¬ 
lature ; but it defines their powers and regulates their proceedings 
in Criminal cases. 

It actually constitutes : — 

(1) Courts of Session (Courts of Session Judges). 

(2) Courts of Presidency Magistrates (in the Presidency 
towns,’’ Calcutta, Madras, and Bombay). 

(3) Courts of ordinary Magistrates in throe classes—Isl 
class, 2nd class, and 3rd class, respectively. 

As legavds local jurisdiction^ it is enough to mention that 
practically there are the following :— 

1. The jurisdiction of the High Court” extends not only 
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to the trial of any case whatever over the whole province/ 
but to the supervision and control of all Criminal Courts, 
to the hearing of final appeals, and the exercise of powers 
of revision. 

2. The Presidency Magistrates’, existing only in the towns 
above mentioned, need nob engage our attention. 

3. The Courts of Session hear the graver kind of cases, which 
are always committed ” to them, after preliminary in- 
quiiy, by a magistrate ; they try these cases with the aid 
of Assessors, and, in some cases (where the Government 
has directed it), with Juries.” They also exercise powers of 
appeal from Magistrates in their Division. Their local 
jurisdictions are the ‘‘ Sessions Divisions.” 

4. There are Districts ” which are conterminous with the 
ordinary administrative ‘‘Districts.” The chief officer is 
the “ Magistrate of the District.” Large districts are 
sometimes aided by being further split up into “ Sub¬ 
divisions ot districts,” and the Magistrate of such a sub¬ 
division becomes a District Magistrate for his subdivision ; 
having^ a District Magistrate’s powers, but exercising 
them in general subordination to the Magistrate of the 
(whole) District. 

All othei Magistrates, who may individually possess powers of 
the 1st class, 2nd class, or 3rd class, according to their stand¬ 
ing and experience, are assistants to the Magistrate of the 
Distiict. The} may have various local official titles, as “Joint 
Magistrate, ‘Assistant Magistrate,” “Deputy Magistrate,” 
“ Special Magistrate.” Sometimes native gentlemen of rank, 
and estate holders, do good service as “ Honorary Special 
Magistrates” in their “Jagir” (or other) estates. Others 
form “benches” for disposal of small cases in towns (secs. 
14, 15), J3ut as regards the procedure law, all are “ Magis- 

I aiieoretically, of course, a High Court conhJ try any kind of case, thoudi in 
l>ractico it ouly iieurs an exceptional class of original criminal cases. 

- With regard to ordinary criminal trials [i.r. other than thoso in the High 
Courts), the system of hy jury depends for its success upon the existence of 
a sudicient degree of uitelhgence and freedom from raste prejudice (and the like), 
in the clans of persons available to be called as jurors. It is therefore neccssiii v 
ti) leave the Executivf? Government to determine whether any particular district 
is lit for Its introduction, and in wluit classes of cases it should be adoided. 
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tiates (subordinate to the ‘^District Magistrate ’0, and of one 
01 otlier of the three classes as regards powers. 

A special office—that of “ Justice of tlic Peace —is also mentioned. 
It ^\as originally required in days wlien the English servants of the 
E. I. Company began to reside in the districts outside the old centres 

trade-—the Presidency towns, and it was thought right that they 
•should only ])c subject to a jurisdiction similar to that to which they 
■'Nould have been amcnalJe in their own country. ‘‘European 
Britisli Subjects ” are still only liable to be criminally dealt with by 
Magistrates being Justices of tlio Peace. 

I ho office was formerly restricted to Magistrates who were them¬ 
selves European British subjects : but it is now also conferred ex 
on certain of the higher criminal authorities, whatever their 
nationality; because it is justly thought that any officer who is 
vorthy to hold these responsible offices, must also bo lit to be a Justice 
of the Peace, Lc., to perform the special and very occasional duties of 
•such an officer. The ex o^cio »lusticcs of the Peace arc, all Judges of 
High Courts, all Sessions Judges and “District Magistrates'' (sec. 
-n). ^ Others are appointed by notification, as provided by secs. 22 
and ^.1, It is unnecessary to repeat the details of these sections. 

^ It may perhaps be asked, why several classes or grades of 
Cnminal Court, ^\^th different degrees of power, are necessary ? 
if all persons selected for duty as Criminal eTudges were equally 
able, experienced, and instructed, it might not be necessary ; 
but piactically, it is found desirable to graduate powers accord¬ 
ing to official standing, length of service and experience, and 
othei ciicumstances ; also to subject the lower grades to more 

sujiciv.sion, and make their decisions more open to correction bv 
appeal. 

In piactice, therefore, a few only of the gravest cases against 
European British subjects aro tried by the High Courts (and 
uit the aid of a Jmy). The great bulk of grave offences occur- 
among ^natives of the country (and offences of secondary 
^laMty of E. British subjects) are sent up to the Sessions 

ouits, all cases, for example, iiwolving a sentence which may 
^0 eath 01 transportation for life (in European cases, offences 
imo xing a sentence over three months and not exceeding one 
}ear s imprisonment). 

All other cases arc tried by Magistrates; the graver ones by 
Magistrates of the first class: while lesser cases can bo disposed 
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of by Magistrates of the second class, and petty ones by those of 
the third class. 

I will mention presently the definite Jimits of j)ower in each 
class. 

I The graver cases that come before a High Court or Sessions 
Court, are not taken up on complaint (or police report) made 
directly to the Court, but after a ‘‘committal;” i.c., after a 
preliminary proceeding before a properly authorised Magis¬ 
trate, the object of which is to ascertain that there is a primCi 
facie case sufficient to go to trial, and to have all the evidence 
ready. 

Magistrates, as we shall see, take up cases either (1) on direct 
complaint to them, or (2) on report (after investigation) by the 
l)olice. 

As regards the powers of Magistrates, they are of two 
kinds : — 

1. Judicial powers, i.c., authority to try a certain class of 
cases, and to pass a certain sentence. 

2. Executive criminal j^owers, /.c., to do various acts either 
diiectlj connected with judicial cases, or required for the 
general maintenance of peace, and the prevention of 
offences. 

(1) As to the class of cases which each grade has jurisdiction 
to take upTheoretically, High Courts and Courts of Sessions 
can tiy all classes of cases ; (the latter cannot, however, try 
European British subjects for offences threatened by law uith 
the penalty of death or transportation ; nor for any other offence 
which though in itself cognizable by them, would require 
(practically) a sentence exceeding one year’s imprisonment). 

Magistrates of the different grades can try such offciicrr, under 
the I, P. Code, as arc shown to be so triable in the 8th 
column of the 2nd Schedule to the Grim. Pro. Code. 

In the case of offencca under other laics, the special Act 
declaring them will usually itself specify which grade of Magis¬ 
trate can try. But in case it does not, the general rule (sect. 4h) 
is stated, thaf a class Magistrate cannot try an offence for 
which the maximum punishment may extend to one year: A 
second class Magistrate cannot try one for which the maximum 
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extend to three \'ears, nor a first class Magistrate one in 
Avhich the maximum penalty exceeds seven years.^ 

Accordingly, in the large class of special law offences (c.//., 
under the Forest Act) punishable with not more than six months’ 
imprisonment, any Magistrate can ordinarily try them; hut in 
the Burma Forest Act there is an express provision that third class 
Magistrates are not to try Forest cases unless specially authorised. 

In some Provinces, sec. 30 allows a special })ower to be given to 
Bistrict Magistrates — a power which relievos the Courts of Sessions 
from ail excess of work. 

With these special powers, the District Magistrates may try all 
cases not punisliable with death. The trial is with the ordinary (but 
full or formal) procedure of a Magistmtes’ case (i.e., Avithout jury or 
assessoi^s); and the sentence must not exceed seven yearn’ imprison¬ 
ment or transportation (also fine and whipping may be awarded 
according to law). But if the sentence of imprisonment (in any one 
case) exceeds four years, it is subject to confirmation by the Sessions 
-Judge (sec. 31). 

It may be mentioned that whenever a prisoner is charged witli 
an offence (of a certain class) after a previous conviction (sec. 75, 
I. P. C)., and it appears to a Magistrate that he is an habitual 
-offender, sec. 348 provides that he is to be sent for trial to the 
District Magistrate with power's under sec. 3)0 (if there is one) or to 
the Court of Sessions. 

The judicial powers just considered, viz., as to the class of 
<^ase triahlCy are one thing; the actual jmvei's of sentence, are 
another. Magistrates continually tiy cases in which they Avould 
uot be competent to inflict the whole sentence which might bo 
awardable under the Penal Code. 

As to powers of sentence :— 

1. High Courts can pass any sentence authorized by law. 

-i. Sessions Judges can also pass any sentence; but if the 
sentence is of death, it must be confirmed by the High 
Court, 


the reader, that thoti.uh the iiiaxiimiMi 
here Cntul i*ti ^*1^1 m the section defining and dealing with the w 

tru it tliio ^f^^'Hard by which to judge ^Ylult class of Court can 

^ ^ ''^3' empower the magistrate to infliQt the wliole 

sentence ; he can only give sentence np to the limit of' his own class 
powers, to be mcntionc<l next. ‘ 
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Joint Sessions Judges or Additional Sessions Jndges have 
tlie same power. "Wliere there is no Joint Judge, hut an 
Assistant Sessions Judge is appointed (to help in a heavy 
Sessions Division), there are some restrictions on his powers 
specified in sec. 31. 

8. Presidency Magistrates and Magistrates of the first class, 
can pass a sentence of imprisonment {i.e., of either kind) 
up to two years (including solitary confinement as provided 
by law); also,/7/(e up to 1,000 Eupees, and whipping. 

4. Magistrates of the second class ; the same ; but up to six 
months’ imprisonment, and 200 Eupees, as the limit oifine. 

5. Magistrates of tliird class ; imprisonment up to one month, 
and fine up to oO Eupees. They cannot award solitary 
confinement or whipping. 

The general limit of powers does not prevent a Magistrate 
passing a sentence which involves a combination; as, for instance 
(sec. 33), where, having sentenced to imprisonment and fine, 
he has to specify an alternative sentence of imjirisonment to be 
undergone in case the fine is not paid. This maybe in addition 
to the amount of his powers. In general (by the Substantive 
l.iu) the limit of this term “ in default ” is one-fourth of the 
term provided for the offence ; but the Procedure law further- 
adds that if the Magistrate has awarded substantive imprisoir- 
ment as well as the fine, then the additional imprisonment (in 

default of payment) cannot exceed one-fourth of the Magistrate’s, 
own i)owers. 

And w’here bj' reason of there being a comdetion, at one time, 
ot moio than one offence, two or more sentences are passed, oi- 
When one transaction (which is the subject of trial) is made up 
of several parts, each calling for a distinct punishment (sec. 71, 
I. P. t/ode n(‘t ^I’pplying), so that the several sentences form a 
ciimidative punishment; sec. 35 provides that the fact of the 
agyrecjate sentence exceeding the Court’s ordinary limit of power, 
does not necessitate a new trial before a Court w-ith larger powers ; 
but the sentence will be lawful provided that it does not amount 
to more than twice the ordinary powers, and also that under any 
circumstances, an aggregate sentence of imprisonment is not to. 
exceed fomdeen j'enrs. 
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. It is usually kuown beforeliand, either from the preliminary 
investigation of the Police, or from the examination of the com¬ 
plainant, whether the case is a grave one or a petty one; and so 
the Magistrate, in distributing cases for trial (sec. 192) would 
naturally use his discretion in sending cases to Magistrates, not 
only who have power to try, but whose class is such that juv/na 
facie they will be able to award a sufficient sentence. Never¬ 
theless, the law has made a convenient provision (sec. 349) 
that if a Magistrate of the second or third class, having jurisdiction 
to try a case, finds that a severer sentence than he can give, 
ought to be passed, he can find the accused guilty, and record 
no sentence, but send his proceedings to the District (or &ub- 
divisional) Magistrate to whom he is subordinate ; and this 
Magistrate may, if he thinks right (with or without recalling 
the witnesses, or making further enquiry), pass such sentence 
as he thinks fit, within the limit of his own powers. 

This latter observe, only relates to cases where the Ma,gistrate 
has jurisdiction to try the case, only the punishment required is 
more than he can award. In any case, if a Magistrate, on hear¬ 
ing the evidence, thinks it establishes an offence which he is not 
comj^etent to try (sec. 846), he is bound to stay proceedings and 
submit the case to the Magistrate to whom he is subordinate ; 
this officer will then refer it for trial to some competent Court, or 
hear it himself. 

^2) The Executive powers of Magistrates, are chiefly required 
by the District and other grades of assisting Magistrates ; and all 
the ordinary powers of each grade are specified in Schedule III. 
of the Code, a glance at which will at once indicate their nature. 
-Besides these ordinary powers, Schedule IV. gives a further 
list of powers which may be additionally conferred by the proper 
authority. 

It is noL expected that a Forest Officer will carry in his head 
the whole of these details, but it may be useful to him to know 
where to look for information in cases where he has to make any” 
application to a Magistrate. For example, he is likely, on 
occasion, to have to applv to a Magistrate to* entertain a 
complaint of an offence, which is not one w?hich, as a torest 
offence under the Forest Act, he thinks it necessfiry for the 
Police to take up ; he may also w ant to apply for a search 
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nrorant, or lie may want an order to the Police to make an 
investigation into an oftence in which they cannot by law act 
without such order. In these cases, it as of no use going to a 
second-class Magistrate to entertain a complaint, unless he has 
been invested with powers, or is in charge of a sub-division. It 
is no use asking a third-class Magistrate for an order to the 
Police to investigate (sec. 155) ; he has not, and cannot get, 
such powers. A search warrant (sec. 9G) can be granted by 
any Magistrate. 

Shortly, everything can be done by a Magistrate of the district, and 
'nio^t things by a Sub-divisional Magistrate, the difference being in 
certain more important and exceptional functions; and in the matter 
of appeals, Sub-divisional officers (being Magistrates of the first class) 
may be specially empowered to hear appeals from Magistmtes of 
second and third class. 

All Magistrates in a district, of whatever grade, are subordinate to- 
the Magistrate of the district (sec. 17). Magistrates in the sub¬ 
division arc subordinate to the Sub-divisional Magistrate, subject to 
the control of the District I^lagistrate (seo. 17, para. 2). 

Magistrates of a sub-division arc subordinate to the Sessions Court, 
only to the extent and for the pui’poscs expressly provided by the 
Act. 


(icneral Preliminary Provisions. 

The rather vague heading to Part III. of the Code becomes 
intelligible, when we see that the object is to establish certain 
jireliminarj rules and to declare certain duties, which are neces¬ 
sary in order to render the action of the criminal authorities in 
dealing with oftenders and ofiences, efi’ective. Several of these 
matters might have been perhaps brought in under other heads; 
but it was desirable to have them exjilained early in the Code, so 
as not to involve references forwoi’d, i.c., to sections not yet read. 

The first subject (Chap. IV.) is the md which the Magistrate 
is entitled to ask and to receive, .from the public generally or 
from certain classes of persons. 

Every individual is bound to assist a Magistrate (or a Police 

Officer) who makes “ a reasonable demand ” for his aid :_ 

(a) In effecting an arrest. 

(h) In preventing a breach of the peace. 
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clelivering or teudering the copy or duplicate. If personal ser¬ 
vice is not possible because the accused cannot be found, the 
duplicate is left with some adult male member of the family 
residing irifh the accused; and this person must sign a receipt 
for it (sec. 70). If this method is impracticable, then one copy 
is affixed on some conspicuous part of the bouse where the 
accused ordinarily resides (sec. 71). 

Where a summons is applied for to be served beyond the 
jurisdiction of the Magistrate, section 73 must be referred to. 

Summons to persons in the active service of the Government 
or of a Railway Company ” may be sent to the bead of the office 
for service (sec. 72).* 

The icarrant also is in writing, signed and sealed by the 
Magistrate, in an established form. A warrant once issued 
remains in force until it is cancelled by the Court, or until it is 
executed. In case of a remand during enquiry, there must be 
an express warrant to commit to custody under sec. 344. 

A Magistrate may also direct, in issuing the warrant, that 
bail may be taken (ie,, that a bond with an indicated number of 
securities for a specified amount of money, for bis attendance, be 
executed), and then, when the person is apprehended, if he gives 
the required bail, he may be let go at once (sec. 76).^ 

Warrants are ordinarily directed to a P(dicc ojiicer, but may 
be directed to any one (sec. 77, see also section 78). 

It should be borne in mind that any person is present in 
a Criminal Court may be then and there arrested (as if a waiTant 
had been issued) for any oftence ho may have committed (sec. 
351) ; and any Magistrate may direct the arrest in his own pre¬ 
sence of any one for whose arrest he is competent to issue a 
warrant (sec. 65). 

For warrants to be executed outside the Magistrate’s own 
jurisfliction, reference to sections 82 and 83 —5 of the Code must 
bo made. 

In any case where a wan-ant cannot be executed by reason of the 

' Soldiers on the nuirrli cannot bo summoned as \vitne.sse.s. At other times 
^ -11 ^ tlii-ough their commanding; ofUcers. 

this \Yill usually Ik? done, where the offence is of the bailable cdiuss, ?..r., where 
the person oil bcinjij brought up under the warrant, will have a right to bo let go 
free on bail, pending further proceedings. Uut tho direction to bail, 111 the 
warniiif, is ]mrc]y a matter of discretion of the Magistrate. 
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person absconding or concealing himself, a proclamation is read at 
some conspicuous place of tlie town or village where the accused 
resides, requiring him to appear Avithin a period fixed but not less 
than thirty days. The proclamation is then affixed in some con¬ 
spicuous part of his house, or at some place in the toAvn or village ; 
also a copy is posted at the Magistrate’s court-house (sec. 87). 
At the same time all property is liable to attachment (sec. 88). 
If the accused does not appear within the time fixed, it may be sold 
and forfeited to Government, after six months ; (unless it is perish¬ 
able, Avhen it may be sold at once and the proceeds treated as the 
property). Within two years, however, if the pei*son appears and 
shows that he did not abscond or conceal himself for the purpose of 
evading justice, he can get the property (or the sale-procpeds) back. 

When a w*arraiit is executed, the substance is to be notified to 
the person, Avho may demand to see the warrant itself (sec. 80). 

In executing a warrant, all the provisions about arrest gene- 
rally (sec. 46,^^.) (p. 151), about the form of arrest, breaking 
open doors, searching prisoners, and the like, are applicable as 
they are in arrest without warrant. 


Process of Search for Property and JJocnnien ts. 

]^atuially connected with the subject of arresting or summon¬ 
ing the p)ersoii of an ofiender, is that of searching for })ropertjf or 
docnnients connected with criminal cases. Chap. VII. accord- 
pioceeds with the subject of search warrants.** 

In geneial, a search warrant may be issued— 

(a) when a summons to produce a document or thing (sec. 94) 
has not been, or is not likely to be, obeyed 

(b) where the Court considers that the purposes of any 
enquiry, trial or other proceeding under the Code, w ill be 
served by a general search or inspection. 

The warrant may be either general, i.c., to search any house 
or place within the Jurisdiction of the Magistrate of the district, 
or restricted to the search of a particular place, or even a sped- 
fed part of such place (sec. 97). 

Search wwrants are usually directed to a Police officer; and 
generally, the provisions relating to ordinary w’^arrants, apply 
(sec. 101), 
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In any case the property fonncl is to he taken to the Magis¬ 
trate, as directed in sec. 5)9.^ 

Persons residing in, or in charge of, the place to be searched, 
are bound to allow ingress (sec. 102); and there is the same 
power as before described, of breaking open door or window if 
ingress cannot be had otherwise, and after due demand. So in 
searching a zandna, opportunit}^ must be given for women to 
withdraw, but with precautions to prevent the clandestine removal 
of property. Before maldng a search, the officer conducting it 
fihall call two or more respectable inhabitants of the nei^ghbour- 
hood to attend and witness the search. They cannot, however, 
be afterwards required to attend Court, unless specially sum¬ 
moned by the Magistrate (sec. 103). The occupant of the 
house or place searched, has a ri^ht to attend during the search. 
It is not said in the Code, but it is a rule of practice, that 
search is made by daylight unless there is an emergent reason 
otherwise. ^ 

^ If large and heavy logs of timber, for instance, were found, it would, I pre¬ 
sume, be sufficient to take steps to secuiv them, and it would bo necessary to 
tho fact and take the magistrate's order. 
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LECTURE XIL 

CniMINAl, I'ROCEDUEE (cOllUllllcd). 

The Prevention of Offences. 

In the last Lecture ne dealt with what I may call the machi¬ 
nery 0 ^ the Criminal administration; Ave considered the Courts 
and Magistrates, and their powers : wc spoke of the police, and 
of the part taken hy the general public, Avith regard to their 
duty to giA'e information and aid, and their poAA'er to arrest 
offenders in certain grave cases. Wc also spoke of the general 
subject of the arrest of criminals and how it Avas effected, 
and of the processes that could be issued to obtain the appear¬ 
ance of persons and the production of documents and hidden 
property. 

The Code now enters on Part IV., aa'IucIi deals with measures 
that may be taken to prevent offences. Bnt this I can only very 

briefly notice by saying that the main provisions (Chaps. Till.-- 
XII.) relate to— 

(a) Taking security, &c., to keep the pence. ' 

(h) taking security, &c., for flood hehariour, from vanrauts^ 
and suspicions characters. 

(c) taking security, &c., from “ habitual offenders." 

(d) dispersing unlawful assemblies (p. 109), and the use of 
ciA’il and military force for the puiiiose (for Avhen an unlaAv- 
ful assembly occurs, it is sure, if not at once broken up, 
to proceed to acts of violence or even bloodshed, or to the 
destruction of property). 

(e) the prevention and removal of public nuisances in ordinarA’ 
and in urgent cases. 

(/) action to prevent riot and violence owing to feelings 
exasperalted in disputes relating to laud and houses (im- 
moA'eable property). 

(fl) action of the police (intervention, and arrest if necessary) 

* There Is n special Act of 1874 about European vagrant a and how tliev are to 
bt dealt with. ^ 
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to prevent the commission of offences; or causing injury 
to property) (sec, 152, and see also sec. 23 of the Police 
Act V., 1861,^ 


Information to and Investiffation hy the Police. 


The use of a classification of oflences into graver or lesser— 


^ cognizable ’ or ‘ non-cognizahle,’ 


summons ” or ‘‘ warrant ” 


cases,—has been already explained (pp. 153, 154). 

In the ‘^Part” we are now considering, we see use made of' 
one of these classes of oflences, viz., that which depends on the 
question whether thej' are of such a serious character that they 
are ‘‘ cognizable by the Police, which again means that the 
Police may at once arrest the suspected oflender without a 
warrant, and may proceed at once to investigate the case with¬ 
out any order of a Magistrate. 

The Police keep a book at their stations, and at once enter 
therein any information they get of such an oftence ; an officer 
is forthwith sent to the spot to make an enquiry, and if possible, 
urrest the criminal. 

If a person comes to inform or complain about a non-cogniz- 
able offence to the police, he is simply referred to take his 
complaint direct to a Magistrate. In non-cognizable cases, the 
police can only proceed to investigate on the order of a Magis¬ 
trate (1st or 2nd class). 

I cannot follow the C^ode through the details of the police 
investigation (secs. 15fi—170). I will only mention that if the 
diaiy of proceedings (and the getting together the necessary 
e\idence) is not complete in 24 hours, the case must be reported 
and the prisoner (as I have already stated) be sent to the Magis¬ 
trate for an order of remand. 

When making an investigation, the Police officer may require 
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(by written order) the attendance of any person who is believed 
to know the circumstances; and such person is bound to attend 
and answer questions. This extends to the limits of the Police 
officer’s own and adjoining ‘‘ stations (secs. ICO—161). 
Persons though generally bound to answer, are not hound to 
reply to such questions as tend to criminate themselves. 

The statements made may be taken down ^ but are not signed 
by the deponent, nor can they be used as evidence in a subse¬ 
quent trial (sec. 1G2). 

If the accused makes a confession voluntarily, there is a 
special procedure (sec. 164) for taking him before a Magistrate 
to have his statement recorded and attested. 

When the case is complete, it is sent up to the Magistrate 
with a ‘ calendar ’ or police-charge-sheet (popularly called a 

chalan ”) giving the details of the offence, names, dates, See. 

There are also special provisions (both as to the Police and 
the Magistrates) for enquiring into cases of suicide, homicide, 
accidental death. See. (secs. 174—176). 

Proccedinrjs in Prosecutions — Trials. 

Vs e now approach the actual trial of criminal cases. But 
there are still certain matters preliminary to the trial wffiich are 
first considered—for instance :— 

In w hat district or place is an offence to be tried ? An oflence 
is ordinarily" enquired into or tried by a Court within the local 
limits of whoso jurisdiction (p. 144) it w^as committed (sec. 177). 
Vs here the offence is such by reason of a thing done and a con¬ 
sequence ensuing, the trial may be either in the local jurisdic¬ 
tion where the thing w'as done or where the consequence ensued 
(sec. 179) murder case, in wffiich the man was wounded 

* Tlic\’ are ])Ut in writing because they ai-e useful as a guide to the police. 
Tliougli not used as evidence afterwards, the notes are ol'teii referred to by apptd- 
hite and other coui'ts, and they sometimes throw light on cases as regards theii 
general history and the probability of genuineness, when there is a fear that the 
case may have been tniiiiped up. 

When a Forest oflicer, specially empowered, holds a local in«|qiry (sect. 7l, 
Forest Act) his proceeding is not analogous to that of a Police investigation, lie 
is eiiipoweied regularly to take dowii evidence on oath or anirmatiou (Act X. oi 
1873, Bee. 4), and then, provided the deposition was taken in pi’c.sence ot the 
Hcci^sed, it will be admissibh. as evidence at a subsequent trial. 

- That is iiTespectivo ol special orders transfeiring a case from one court to 
uii )ther ; such ordt-rs nvc soiiiotimes made for special reasons of convenience 
(see. 178 and liie whole of Chap. XLIV.). 
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at .one place and died from the wound .at another). And simi¬ 
larly, where an act is an offence hj/ rrdaon of itfi relation to some 
other act (sec. 180), c.r/., where lu’operty was stolon in one place 
and ‘ received ’ in another; or an ahetment occurred in one 
place and the offence abetted w’as committed in another. There 
are also special rules as to the place of trial of offenders belong¬ 
ing to tvanderincj f/angs of robbers (sec. 181) ; and for thefts 
where the property is stolen in one place and taken elsewhere— 
as is generally the case in cattle thefts (sec. 181). So where it 
is uncertain in which local area an offence was committed (sec. 
182).^ Again a rule is required, where the offence is committed 
during ajournetf or voyage (sec. 183), or where there is a doubt 
about the proper place (sec. 185) ; or where the person is witliin 
jurisdiction and his offence ^vas committed beyond it, and tho 
oflence cannot be tried in the locality of commission (sec. 18G) : 
so also w^hen a European British subject commits an offence in 
a Native State^ (secs. 188—190). 

The IMagistrate is the authority who c<)}nrnences all proceedings 
of trial or judicial enquiry for committal to trial. 

Ihe High Courts and Courts of Sessions (except in some 
special proceedings, ^Yith which we are not concerned) do not 
take the initiative; that is to say, thej' do not receive cases 
direct from the Police, or on complaint made to them, or on 
information coming before them (secs. 193—4). The Magis¬ 
trate begins the case by making an enquiry, and if ho finds 
that a case is apparently made out, he commits (for the actual 
trial) to the High Court or the Sessions, as the case may 
require. 

The ^fagistrate will take action only : — 

(o) On a complaint made to him ; 


• not apply if it is a (piestion of being in British territory, or 

•ml otuside Biiti&h territory the Court would have no jurisdiction. 

^.1 ri‘e(|uire nice discussion. In 1880 there wuo a ease of h 
I w.fiv Suite shooting a Ikitish subject close to tlio bordn 

District (Panjilb) and tho State. Tlio most elalmrato ciiiiuir>- 
tiic drop the boundaiy line, and that of the man when ho fiiyd and ol 

tiHenco \va ft ^ made ; and it was ultimately found that tlu^ 

ollenc actually committed in foreign t^rntory. . • 

v ^‘011 Veilieijcc. Ordinary otfeiidel's in Native States are, of 

ouise, nahle to the Courts of the State; but it might bo embarrassing to thorn 
Toaeai iMtli ituropean British subjeels : lienco tho special provisioas for trying 
t U‘m (on Political Agent’s certificate) by Courts in British India. 

I'.L. M 
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(h) On a police report of the facts (the ^ chalan ’ already 
sjjoken of—p. 160 ); 

(c) On information received otherwise than by police report, or 
on his own knowledge or suspicion that an offence has been 
committed. 

Any Magistrate may be empowered by the Local Government 
(or by the District Magistrate) to act in cases (a) and (h) ; 
but only a Magistrate of first or second class in case (c); and 
in that case, the person accused may require to have the case 
transferred to another Magistrate (or committed for trial to the 
Sessions). 

It may be that under special rules of law, some cases are not 
taken up on complaint, as a matter of course. Sec. 195 requires 
sanction of the authorities therein named, before certain prosecu¬ 
tions can be proceeded with ; these are chiefly cases of contempt} 
of lawful authority of public servants, and offences against 
justice (false evidence, and regarding documents given in 
evidence). So where o. public servanty of a class not removeable 
from his office without the sanction of Government, is accused 
of an offence as such public servant, no Court will take cogni¬ 
zance of the charge without the previous sanction of Govern¬ 
ment, 01 of some officer to whom the person accused is sub¬ 
ordinate and whose powder in the matter, Government has not 
limited (sec. 197 ). 

Another preliminary matter of importance has to be noted. 
In a large number of cases, the police will have been able to 
investigate, and so the case will be brought up to the Magistrate 
ready for trial, with the witnesses, &c. present. But in other 
cases, the police will not have had cognizance, and so the pro¬ 
ceedings are opened by someone jiresenting a complaint to the 
Magistrate direct—which may be done either orally or in writing. 
In that case the Magistrate is bound at once to examine the 
person on oath or affirmation, and reduce the substance of the 
examination to writing which is to be signed both by the 
Magistrate and complainant. 

If the complaint is made in writing and the Magistrate secs he is 
not competent, lie will -return the petition endorsed that it may be 
presented to the proper tribunal- 

A Majpstrate (but not one of the third class), if in doubt, iTuiy 
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postpone issuing a process for the appearance of the accused; and may 
either himself make a further enquiry or direct a local investigation. 

In any case, a Magistrate need not go further if he is satisfied, 
after examination of the petitioner (or as the result of an enquiry, 
ordered), that there is not sufficient ground for proceeding 
(sec. 203). 

If the Magistrate decides that there is a case, he v’ill com¬ 
mence proceedings (Chap. XVII.) by issuing process to bring 
the accused up. This process will be a “ summons ” or a 
^‘warrant’' according to the nature of the offence (p. 154)-; and 
with reference to Schedule 11. 

But in any warrant case the Magistrate may begin with a mere 
summons, if he thinks it will be sufficient; and vice vei’sdy sec. 90 
authorises a w'arrant being at once issued instead of a summons in 
oertain cases. As to the necessity for the personal appearance of the 
Accused, it is sufficient to refer to sec. 205. 

The preliminary matters being thus disposed of, will now 
^onsider the form of trial before a Magistrate: and this will 
include the following :— 

(a) The formal preliminary judicial enquiry, ending (if an 
offence is apparently established) with a ‘ charge ’ being 
diawn up, and an order committing the prisoner for trial to 
the Sessions or to the High Court (as the case may be). 

(b) The forman7’/aZ (of‘‘warrant cases’0 before a Magistrate. 
This is otlierwise exactly like (a) and a formal charge is 
drawn up, only that the Magistrate himself conducts the 
■VNhole trial; that is, he also hears the defence and adjudi¬ 
cates, either convicting and passing sentence, or else 
acquitting the prisoner. 

(e) The less formal trial of a ‘‘ Summons Case.” 

(d) The very simple form of “Summary” trial for petty 
offences. 

Presideucy, District, Sub-divisional and lirst-class Mag's- 
la es possess the power of enquiry for committal. Those of 

c secon and third classes require to be authorised by the 

ijocal Government. 

I do not propose to give the details, but note generally that 

0 pioceedings commence by hearing the evidence for the 
prosecution and examining the accused “for the parposc of 

n 2 





FOEEST LAW. 




niaUinff him to exjylain any circumstances appearing in the 
evidence against him; if then (or even before that) the Magis¬ 
trate is satisfied there is no case, he discharges ’’ the accused.^ 
If there is an apparent case, a formal “charge” sheet is 
prepared (of this hereafter) : it is read to the accused and he 
is entitled to a copy free of cost (sec. 210). The accused may 
then name the witnesses he wishes to produce on his trial (for 
detail see secs. 211, 213, and 21G). The order of commitment 
' for trial (with the reason and an outline ofi the case) is then 
recorded. An order of commitment once made (by a competent 
Magistrate) cannot be quashed excejit by the High Court, and 
then only on a point of law. The proceedings, with the formal 
“charge,” and any weapons or other “exhibits” in the case^ 
are sent to the High Court or Sessions Court as the case may 
be. The prisoner is kept in custody unless the case is one^in 
which under the Code he can be admitted to bail. 


The Charrfc. 

The “ Charge ” being an impoilant document, is separately 
described in Chap. XIX., which can be read and calls for no 
detailed comment. It will be well how^ever to remark that the 
object of tlie provisions regarding the “ charge,” is not to 
lequiio technical accuracy, or to make justice dej)cndent on 
niceties ot wording, but to ensure that the prisoner should be 
able to know' clearly what (in substance and practically) he has 
to answ'er for, and defend himself against, if he can. The 
charge is filled in on a regular printed form ; and besides giving 
l)articulars as to names, places and dates, it is to specify the 
oflence and the section of the I. P. Code, or other law, under 
wdiich the prisoner is charged. No formal error in the charge 
will have any efiect, unless it has misled the accused. The 
Court tiding the prisoner finally, can alter, amend, or add to, 
the charge at any time before the verdict of the jury, or the 
opinion of the assessors, is given (sec. 227). Where a charge is 

A It ninst I’e reincinbered that tlie terms ‘‘discharge” and “acquit*’ have 
definite meanings, and cannot bo intcTchanged or used at random. “ l)iscliar«^ed ** 
jqqdics only where tJie prosecution evidence so weak that the ]^[agistrate"do, s 
not think it necessary to frame a charge or send tlie prisoner up for trial or call 
.0, him for a defence, ns tlie case may be. Any order in favour of the prisoner 
aiier the charge and the dclence heard, i« an “ acquitUil.” 
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altered, secs. 228—231 must be attended to ; and where a wrong 
or deficient charge has misled the accused, a new trial may be 
ordered (sec. 232). 

Under this head, too, has to be considered the important 
question as to when a ‘‘joinder ” of several charges in one trial 
is permissible, and wdien separate trials should be held. Here, 
also, sec. 235 is an important supplement to sec. 71 I. P. Code 
(see p. 141). And the illustrations make clear what is meant. 


I will only mention that sec. 235 deals with three cases :—q 

1. Where the person is charged with a series o/so connected as 
to form a single transaction, and yet each of the acts constitutes 
a separate offence; the charge may specify all such offences. 
In this case the acts may or may not be combined in such 
, a manner as to come within see. 71 I. P. C.' If they are, 
the charge would probably be so worded as to represent one 
single “ count” or head. As an example of the first, I may men¬ 
tion the case of wounding wdth several stabs of a knife— 
here one offence (of a very grave character) would be charged, 
but the details would be specified. An example of a case where 
/I I. P/C. would not be applicable (and where separate punish¬ 
ments miglit be given for each count in the charge) would be 
of A. rescuing B. from lawful custody of a policeman, and causing 
grievous hu]*t to the policeman in so doing ; or A. breaking into 
B.’s house and proceeding to abduct, or to commit adultery with, 
B.’s wife. 


2. AVhere an act is committed which f<dls loithin two or more sejmrate 
dejiniiions of an offence against any law, all such offences may 
be put in the charge. Thus an act which is an offence both 
against the Forest la w and the 1. P. Code, may be charged in 
separate Counts under each, in the same charge. (There could 
be only one conviction and sentence, p. 95.) 

3. Where several acts, of which one or more by itself (or themselves) 
IS an offence, constitute token combined^ a different ^'ffence, the 
chaige may include both the separate offences and the combintHl 
ofencc. Example xV. robs B. and so doing causes hurt to 
nm. the act of robbery is an offence under sec. 392 I. P. 

o c, the hurt, by itself, comes under sec. 32«‘l; but the 
combined acts constitute the offence of “robbeiy with hurt” 

(sec. 394 I. P. C.). All these offences may be charged and tried 
at (>nce. 

It will be ecollected that these are procedure sections as to 
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the inode of framing charges and holding trials, they do not 
interfere with the substantive law, as to whether accused is 
liable or not to a se 2 oc(Tate penalf?/ for each element in the 
charge. 

In cases of doubt there may be '‘alternative’’ charges 
(sec. 236). 

It will occasionally be found that, in the course of evidence, 
the legal nature of the offence turns out to be different from that 
charged ; this will not entitle the prisoner to be acquitted. Thus 
on a (Charge of theft, the facts may be substantiated, and yet it 
may show that the case was really one of " criminal misappro¬ 
priation ” or a " breach of trust; ’’ the prisoner may be convicted 
of either, though "theft ” alone was specified in the charge. And 
so, in general, if a person is charged with a major offence, and 
some of tho requisite details are not proved, but those that are 
proved still constitute a minor offence, he may be convicted of 
the latter (sec. 238). 

Sec. 239 explains where several persons, all concerned in one 
offence, or guilty of different offences in the same transaction, 
may be tried jointly. 

In conclusion I will only mention that where an accused 
person has been previously convicted of an offence, and it is 
intended to bring this out at the trial, the fact, date and place of 

t le previous conviction should he stated to the Magistrate 
(sec. 221). " 

The Code next goes to “ Summons cases,” but for convenience 
I will take first (Chap. XVI.) the regular trial before a Magis¬ 
trate of warrant cases.” Practically the procedure is the same 
as that just described, only that on the charge being drawn up, 
instead of making an order of commitment to a higher court, 
the Magistrate proceeds with the trial himself. On the prosecu¬ 
tion evidence being completed and the charge drawn up, the 
Magistrate reads out the charge and asks the prisoner to plead 
guilty or not guilty. If the prisoner says nothing or pleads not 
guilty, he is called on for his defence; and he may recall any of 
the prosecution witnesses, and cross-examine them anew. If he 
wants any other \vitnc.sses, the Magistrate is bound to issue pro¬ 
cess for them, excejit as provided in section 257. 

If the prisoner is found guilty, he is “convicted” and 



FORMS OP TRIAL—MAGISTRATES CASES. 


167 


‘‘ sentenced ; ’’ if not, he is acquitted—not discharged ; that 
term means set free because no case appears, i.c., no charge is 
framed. All the provisions about the ‘‘charge” and other 
matters above noted, apply equally here. 

In “ Summons cases” (p. 154) the accused is ordinarily brought 
up on a summons, and no formal charge is required. On com¬ 
mencing the trial, the particulars of the offence complained of are 
merely stated, and the accused is asked if he has any cause to 
show why he should not be convicted. If he admits the case 
and shows no cause, he must be convicted accordingly (sec. 243). 
If not, the Magistrate pi’oceeds to hear the complainant and his 
evidence, and also all the evidence which the accused produces. 

The Magistrate may postpone the case in order to summon 
witnesses (not produced by the parties on either side). 

Here again the final order is either “acquitted” or “found 
guilty.” The Magistrate may convict according to the proof, 
whatever the complaint may have been, provided the offence 
proved is of the nature of a “ summonsoffence (i.e., triable 
under this chapter). 

As to what happens if the complainant does not appear^ or 
wishes to withdraw the complaint, secs. 247—8 are explicit 

In a “ summary trial ” there are some points to be noticed. 

1. The procedure is allowable in the class of petty cases speci¬ 
fied in sec. 260,^ whether those cases are, in their 
nature, of the “ summons ’’.class or of the “warrant” class. 

2. A summary trial can only be held by a District Magistrate 
or by a first-class Magistrate specially empowered, or by 
certain benches of Magistrates. 

3. No sentence of imprisonment exceeding three months can 
be j>assed (i.c., substantive sentence ; where a further term 
is added merely as im alternative in default of payment of 
fine, that may be additional). 

4. In eases where there is no appeal —and there is none as wc 
shall afterwards see (sec. 414) if the sentence is of three 
months imprisonment only or fine only (not exceeding 200 
lupees), or whipping only; there may be an appeal if there 

offt-nccs under the Foro.st Act if punishable with iuiprisomufut 
not exceeding six montlLs. ^ 
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is any combination —no formal charge need bo prepared and 
no evidence recorded; but entries are made in a book or 
tabular form, with columns showing briefly the particulars 
of the offence and the result and sentence, as given in 
sec. 263. 

5. In cases where there is an appeal, the Magistrate (or bench) 
must record a ^‘judgment embodying the substance of the 
evidence ” and the particulars just mentioned (sec. 263); and 
this is the only record. 

Those provisions for summary trial, it will be observed, refer 
directly to the form of record, and greatly reduce the labour of 
writing down evidence, &c., at the trial; but as regards the 
actual /o7m of procedure, the course of a ‘warrant case’ or a 
‘ summons case ’ wull bo followed according as the case belongs, 
in its nature, to one or the other class ; e.g,, in a petty tlieft 
(which in its nature is a w^arrant case), the prosecution evidence 
AYould be heard first, then the accused wnuld he charged (orally, 
for no written charge-sheet is necessary), and then his defence 
would be taken. If, on the other hand, it w^ere a petty case of 

criminal force ” (summons case), the complaint wnuld be stated 
and the accused at once asked if he had any plea to make; and 
only if he denied the complaint, would evidence be taken. 

It wdll be observed that I have said nothing about the actual 
trial (after commitment) in a High Court or Sessions Court.^ I 
do not think it necessary. The trial is (or ought to be) alw’ays 
conducted by a Public Prosecutor or some duly appointed person ; 
and there are special rules regarding juries (in cases tried by 
jury) and assessors in other cases. For all these details, 
Chajj. XXin. can be consulted.^ 

* All trials before tho Higli Court are by jury of not less than nine. Those 
before the Sessions are with asscssoi's (two or more), unless the Local Govern men t 
(sec. 269) has issued a notification directing a//(or certain classes of) olfences to l>o 
tried with a jury ; then the number of jurors may bo fixed at not less than throe 
or more than nine, according to the locality and the pfjssibility of getting ijualilied 
jurors {efr, 144, note). 

Assessors do not give a verdict on the facts which is conclusive ; they only state 
their opinion (sometimes a very intelligent and useful one); hut the judge is jior 
bound to concur, or lollow it. 

- This chapter contains all about jurioo, and the liability of persons to serve as 
jurors Forest officers are not excu.sed from serving (see. *320), unless exemj>ted 
by the Local G<»vcrnm( nt (in class K). 
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General Incidents of I'rials and Enquiry. 

We have not yet done with the question of procedure at trials, 
for there are several matters likely to come to notice in the 
course of trials, which require provision, and will be obvious 
directly they are stated. Then, too, nothing has yet been said 
about making a record of Avkat is given in evidence ; and inform¬ 
ation is also required about the form aud contents of a criminal 
judgment; lastly, there is the execution of sentences (as well as 
cases of pardon or commutation of sentence) ; and the eftect of 
acquittal or conviction ; these matters call for a few remarks in 
comideting our notice of Part YI. of the Code. 

Concerning the incidental matters which constantly arise in 
connection with trials. Chap. XXIV. contains several rather 
important provisions. I can only just allude to them 

(a) In certain grave cases it is advisable to get Avhat is 
popularly called Queen’s evidence ” by offering a pardon 
to some one more or less concerned in the oflence, on condi¬ 
tion of his making a full and true disclosure (sec. 337). 

{b) Settling the right of accused persons to be defended by 
an advocate or pleader (sec. 340) : 

(c) ^\ hat is to be done in the case of an accused person \vho, 
though not insane, cannot be made to understand the pro¬ 
ceedings (sec. 341). 

(d) The liability of an accused person to be examined : This 
obviously reaso)iable improvement has not yet been intro¬ 
duced into English law. I need only say that the examina¬ 
tion (which is recorded in full (sec, 364) with all the 
questions put included) is voluntary, and not on oath or 
affirmation : but the Court or jury may draw any inference 
it thinks just, from a refusal to answer, or from obviously 
false answers : the examination is required (not as in France, 
to incriminate, but) solely for the purpose of enabling the 
accused to explain any circumstance appearing in the 
evidence against him (sec. 342). 

The general question of adjourning or postponing trials is 
dealt with in sec. 344. 

(/) A series of provisions next deals with cases where the 
prosceutor or complainant wishes not to go on with a trial, 
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or (for some reason or other) wishes to condone the offence, 
on receiving satisfaction or otherwise. It is always possible 
in the lesser class of offences in. which a complaint has been 
made, to withdraw it with the leave of the Magistrate (sec. 
248); but in regular (warrant) cases of a grave character, 
the prosecution must go on, unless indeed the prosecutor 
desires otherwise and the offence is declared to be com- 
poundable (which is settled hy sec. 345). 

(g) It sometimes happens that while a trial is going on, the 
ev'dence discloses such a bad case, or such a view of the 
nature of the offence, that the case ought to go before the 
Court of Sessions ; secs. 346, 47, 48 provide for such cases. 

(Ii) An analogous case is where a Magistrate is rightly trying 
the case, only it appears to him that the accused should get 
a larger punishment than his own class powers enable him 
to award; sec. 349 tells him what to do (p. 149). 

The remaining matters in the chapter call for no special 
remark. 

The llecord of Evidence. 

Those who are likely to be invested with powers which maj’ 
entail the duty of recording evidence, will naturally study the 
whole Chap. XXV. All I need do now is to point out the general 
features of the scheme. 

Observe that this chapter has nothing to do wdth the branch 
ot adjective law called the Law of evidence. It does not determine 
what tacts must be proved and what not; or what is admissible 
in evidence and what is not. This branch of law has been 
wholly excluded from our study. What we are here concerned 
with is the preservation, in writing, of the evidence obtained at 
trials, in a varying degree of fulness which is practically sufficient 
with reference to the importance of the case, and to its being 
appealable or not. 

There are two main forms of record. One consists in the 
presiding Magistrate himsclj making a memorandiun of the 
suhnionee ot the statement of each witness as the examination 
l)rocceds; this memo, is signed by the magistrate and kept on 
the record. This is sufficient in all summons cases.’’^ (In 

^ la ai^y summons cfise (sec. 858) tlie Magistrate may take down the whole 
evidence. Sometimes it is important or very useful to do so. 
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case's tried summarily (p. 167) even this mucli is not needed; 
the Magistrate makes no written note at all; but if the case is 
appealable, he embodies a note of the substance of the evidence 
in his judgment.) 

In W'arrant cases and enquiries previous to commitment, 
(vhich represent the full or formal procedure before the 
Magistrate) and in Sessions Cases, the evidence is recorded in full, 

(sec. 356) in the language of the Court, but in a narrative form ^ 
and not in form of question and answer : (unless the presiding 
officer directs a paidicular question and answer to be noted). It 
IS optional for the presiding officer to make this record with his 
own hand or not; unless (sec. 357) the Government has given 
directions on the subject. If the officer docs not take the whole 
evidence down himself, he will make, in his own handwriting 
(and his owm language), a memo, of the substance of the evidence 
as it proceeds, while his clerk records the depositions in full. 

There are other details as to evidence given in the English 
language; as to reading over the deposition to the witness and 

forth. One sec. (B64) requires a special form of record for 
the examination of the accused person (p. 169), and this has to 
he carefully attended to.^ 


The Judrpnenf. 

As to the form and contents of a criminal judgment, it is sufficient 
to refer to Chap. XXVL, which should be road generally. The judg¬ 
ment of the 'Magistrate or other Cjurt is to be delivered in open 
t^ourt (sec. 36G), and is to contain the points for determination 
and the decision thereon, as well as the reasons : it is to be dated 
and signed in Court when pronounced.^ The chapter further gives 
directions as to the sentence, and as to certain other particulars. 

Chap. XXVII. then deals with some special cases in which the 
fourths sentence requires con^rmaiion: ejj. eveiy sentence of death: 
and ceid-ain others, e.y. District Magistrates with special powers (p. 
147) when the sentence is of a certain magnitude. 

^ When a Forest-ollicer has power to record ovidenco on tlo' spot (hoforo trial) 
as Ilia record will bo ul'tcrwurds adiniji.sible ut tho trial, it is deuipblo that ho 
should have the whede written down (in narrative form) by liis clerk in the 
Vernacular, and he should binisclf make a momc. in English of the substance as 
the deposition goes on. If an accused makes nn ihifortant statement hi the course 
nf the enquiry, ho should bo brought before a Magistrate as 164 provides. 

* Judgments are written in English or in the language of tho Court. If iu 
Knglish, a transhitiou (sec. 872) is to be made when the accused requires it. 
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LECTURE Xin. 

CRiiriNAT. PROCEDUEE (concluded). 

The Execution of Sentences. 

When the judgment has been pronounced and a sentence 
awarded, the Criminal. Procedure Law has further to direct how 
sentences are to be carried out, and how it is officially known 
and certified that the punishment has been inflicted. 

It is hardly necessary to remind you that while certain 
sections of the Indian Penal Code (already considered, p. 131/’) 
prescribe the nature and extent of punishments in general, 
as a question of substantive law, we have still to look to the 
Procedure Law to tell ns liow, and with what precautions, the 
sentence is, in each case, to be carried into effect. 

Sections 381 883 deal with sentences of death and trans- 

poitation, and provide what is to be done when a woman under 
sentence of death, is found to be pregnant. 

Sentence of imprisonment is carried out under a special 
warrant, ^ signed and sealed by the Judge or Magistrate (sec. 
388). Ihis warrant is returned by the Jailor when the time is 
up (or it otherwise the i)risouer is released on due authority), 
and with an endorsement, under his signature, showing the 
mannei in which the sentence has been executed. 

Fines are levied as directed in sec. 386. The Court may 
issue a warrant for levy by distress and sale of any moveable 
property belonging to the offender : and this is done in all cases 
whether there has been a sentence of further imprisonment in 
default of payment or not, since the fine has to be recovered, if 
possible, in sty case. Rut, of course, as soon as the fine is 
paid, the prisoner, if in Jail only in default of payment, is let 
go ; and if a part of the fine is paid, a corresponding part of 
the term is also remitted (I. P. Code, sec. 69). This is a 
matter of substantive law, being part of the nature and conditions 
of the punishment of fine; so also it should be remarked that 


miST/fy 


SENTENCES ; HOW CAREIEO OUT. ] 73 

tbo time witliin which a fine remains leviable, and the liability 
of heirs to pay the fine, • are matters of suhstantire laiv (I. P, 
Code, sec. 70). Fines when recovered, can always, under 
sec. 545 (C. Pro. Code) be devoted to (1) compensate deserv¬ 
ing persons for expenses properly incurred in prosecuting tbe 
ofleiuler; (2) in compensation for the ofi'ence. 

Under the Forest Act, special power is given, under sec. 75, 
to the Local Government, to make rules for the payment of 
fine proceeds, in rcicanl to iiifonucrti, which, it will be obseiwed, 
is not contemplated by the Procedure Code. 

It will be sufficient here to refer to sec. 388 as giving a 
power (in case of a sentence of fine o/iZ/y) to release the prisoner 
on bail, instead of at once carrying out the order of alternative 
imprisonment, and thus giving him a better chance of making 
arrangements to pay the fine. 

While Act YI. of 1864 declares the substantive liw o£ 
irhippiin, as a penalty, the secs. 390—3!)5, C. Pro. Code, add a 
number of procedure rules as to time, place, mode of adminis¬ 
tering the whipping, and enact certain precautions against the 
Ulisuse of the penalty. 

There are certain provisions regarding Reformatories for 
.iuvenile ofTonders (sec. 399 and Act Y. of 1876) which I must 
pass over with this mention only. 

Irom the provisions about punishment, the Code naturally 
liasses to sec. 401, which gives a power of pardon or commu¬ 
tation of sentence, to the Governor-General in Council and to 
the Local (iovernment. 

In this connection also it is convenient to state the general 
piiin iple (sec. 403) that a person once acquitted or convicted^ 
cannot again be tried for the same offence; )ior on the same 
Jocts, ioi imy otJter offence for which a different charge might 
nuo een made under sec. 23G, or \vhere a conviction might 
ue followed under sec. 237. But a person may be tried 
t^ain 01 a distinct offence, which lie committed in the course of 
a lansaction which comes under sec. 235, par. 1 (c.//., a person 
ai^e with murder and is acquitted : no charge of robbery 
mac e at the trial; but it appears that when the murder 
Avas committed, the offender also ooraiiiittcd robbery; there is 
nD mg to present his being again tried for the robbery). 
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And so supposing certain consequences happen after the trial, 
and those conserjuences alter the nature of the ofience com¬ 
mitted: (c.r/., a person is convicted of ‘causing grievous hurt;’ 
and after the trial, the sufferer dies of the hurt, so that the act 
becomes culpable homicide or murder according to circum¬ 
stances : he may be tried again). 

Or when the renewed charge is of an offence which the Court 
which first tried the person had no jurisdiction to try, e.g., A. 
B, C. D. and E. are tried and convicted by a Magistrate first 
class, of robbing X. They may afterwards be brought up on tln^ 
same facts, before the Sessions, for the offence of ‘ Dacoity ’ 
(p. 119) which the Magistrate had no jurisdiction to deal with. 


Appeal and Revision. 


The criminal cases in which appeals are allowed are less 
numerous than those Avhich occur under the Civil Pro. Code; 
nevertheless there is sufficient provision for the rectification of 
any real errors. The brief examination of the Code which we 
have made up to this point, will show that a number of orders 
are passed by Magistrates other than decisions of ‘ guilty ’ or 
not guilty on actual trials; in fact a distinction can bo 
drawn in general between the “orders ’’ or the “judgments” of 
a Criminal Court or Magistrate, 

Ko appeal lies from any such orders; and an appeal lies from 
any judgment only when expressly provided by the Code, or by 
some special provision in any other law'.^ 

Sjjeaking generally, there is one appeal from a conviction by a 
Magistrate, or by the Sessions Courtbut not, if the accused 
has pleaded guilty (unless it is a question of the extent or 
legality of the sentence). And, further, there is no appeal 
(sec. 413)— 

(1) from any Court of Session, District Magistrate, or Magis¬ 
trate of first-class, when the 

sentence does not y > 



exceed 


> R r/. (as Dr. W. Stokes remarks), no appeal is possible, under sec. 123. from at. 
order by a District Magistrate, Tlirecting a person to be detained in prison until 
lie should liiid secunty for Ins good behaviour; nor under sec. 22 of the r-iHIo 
Trespass Act (I. of 1871). 
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. (Imprisonment ordered as an alternative, in default of 
payment of fine, does not give an appeal.) 

(2) in summary cases (sec. 414) by a Magistrate empowered 
under sec. 260, when the sentence 

( three months’ imprisonment only ; 
fine not exceeding 200 Eupees only; 
whipping only."^ 

(3) Ordinarily there is no appeal from an acquittal : but (sec. 
417) the Local Government may specially order the Public 
Prosecutor to present such an appeal from the judgment of 
any Court except a High Court. 

Appeals when admissible, are both as to the law and the/acts; . 
except where the trial is by jury, when the appeal is on law 
only (sec. 418). 

As to the Appellate Courts ; judgments of Magistrates of the 
second and third class (or a bench of such Magistrates) are 
appealable to the District Magistrate (sec. 407)—with certain 
proviso as to a first-class Magistrate being specially empowered 
to hear appeals). 

From an Assistant Sessions Judge, a District Magistrate, or 
a first-class Magistrate, the appeal is to the Sessions Court— 
but with certain provisos (sec. 408). N.B. Assistant Sessions 
Judges do not take part in the appellate work of the Sessions 
Court {Joint or Additional Sessions Judges do). 

From convictions by the Sessions Court (other than by an 
Assistant Sessions Judge) the appeal is to High Court (sec. 410). 
Those are the fjencral provisions of the Code on this subject. 
If the appeal is from an acquittal :— 

the Court may order 
(a) further enquhy, 

(h) or that the accused be retried or committed for trial, ns 
the case may be. 

(c) or may find the person guilty and pass sentence. 

If the appeal is from a comdetion :— 

the Court may reverse the conviction and order,— 

{a) an acquittal or discharge. 

^ lu both these cases if the pei-sou accused is a Eiiropeau British ..subject, the 
secs. 413, 414 do not apply. And in nnv case, any conihi/icitiofi of sonteucQj*^ 
gives an appeal. ", . • 
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(h) a retrial or committal. 

(r) may alter the finding and maintain the sentence. 

{(I) may reduce the sentence with or without alteration of the 
finding. 

(e) may alter nature of sentence but not enhance it (with or 
without alteration of the finding). 

The verdict of a jury can only be set aside on the ground that 
the verdict is erroneous owing to the misdirection of the jury by 
the judge, or to the jury misunderstanding the law as laid down 
by the judge. 

There are further details about suspending the sentence and 
taking bail during api^eal, and about taking further evidence, 
which I do not go into. 



lievisioiK 

As the power of appeal is limited, it is desirable that there 
should be certain other provisions for correcting eiTors and seeing 
that justice is done. 

We may pass over the power which Presidency Magistrates 
have of making a reference ” to the High Court for a ruling on 
a doubtful point of law, and call attention to the important sec¬ 
tions 435—439 on the subject of ‘‘ Kevision.’^ That means, 
that certain authorities can, either on request of any interested 
])erson, or from their own knowledge, e.g., from noting the case 
ill the statistical returns and abstracts of work (which are sub¬ 
mitted by the subordinate courts to the superior), call for any 
record and see if a proper order or judgment has been passed, and 
if not, then take certain measures as provided. 

The High Court, the Court of Sessions and the Magistrate of 
the District ^ are empowered (by sec. 435) to satisfy themselves 
as to the correctness, legality or propriety ” of any ‘‘ finding, 
sentence or order within their local jurisdiction. 

The Court of Session and the District Magistrate are restricted 
to the action provided in secs. 486, 487 respectively, tho High 
(‘ourts liavo tho more extended ])ow<‘r8 in sec. 189 \ so tlmt if 
the former autlioritios, on getting up the record of a case, think 

‘ And a aulKlIvidioiinl nmgistratr, with certain limitatioiiH, r(»c. 486 (2n(l 

elitilse); 
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that some alteration is needed beyond ^vhat they can themselves 
Older under secs. 43G, 437, they will forward the case with a 
report, and the High Court may then act under sec. 439. 

The powers under sec. 436 refer only to cases triable ex- 
clusivelj^ by Court of Session, where there has been no 
committal, but a discharge which the revising authority considers 
improper. The ofiender may be rearrested and committed for 
trial on the evidence already taken; or if necessary (because 
some other offence seems likely to be established) a new 
enquiry may be directed: when a committal is ordered, the 
accused must be heard as to any objection he may bo able to 
offer. Under sec. 437, the High Court, or the Court of 
Session, is also empowered to take notice of any case of improper 
discharge, or of an improper dismissal of complaint (under 
Bee. 203). 

Sec. 439 states the further powers of the High Court, which, 
as already remarked, are exercised of its own motion”^ or on 
the report of the Session Court or District Magistrate (sec. 438). 
These extend to doing anything that could be done on appeal, and 
Gven to enhancing a sentence that is improperly lenient. It is 
only necessary to remark on this provision, that a failure to pass 
an adequate sentence is just as much a failure of justice, as far 
as the public security is concerned, as an improper discharge, or 
an improper conviction. In every case of enhancement, how¬ 
ever, the accused ha^ a right to, be heard : and when the High 
Court enhances a sentence, it does so within the limits of the 
poicers of the original court ; in other words, it only passes such 
aicentence as the original court might (and ought to) have 
passed. 

It might be asked, if there is this wide power of correcting 
oirors by revision, why is any appeal allowed at all ? Because 
in an appeal, tho accused has always a right to be heard by his 
advocate, pleader, &c., and can raise any plea he likes; whereas 
in revision (sec. 400) no one has a right to be heard, unless it is 
0 cast of Ollhancillg the pnnifdimcnt. As a miitlor of fact, Imw- 
evL'j, il u prisoner sends an ugont and asks leave to address tho 

uniiw l***n/^*^'^ ‘<ou ii?, uiotioii’' tluU moans ilml oillicr it has 

Jioiiaa iJii* niHo in ono of tlie h.limjH nf wuik (uIOj lisia or oases) un tn n 
[loriudiouJIy bj llio t*uboiiUi»uto < .a tl»al aouio olio has by potilioii, Called its 

utteutiou to a caso and induced it to call for tlic recoid. 
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Court, he always is heard: but still there is not the same 
latitude as there is in apiDeal. 

Of certain Special Proceedings. 

The mattei^ dealt \yith under part VIII. of the Code might have 
been included under the head of trials, but would have lengthened 
and confused the chapter. This ‘‘ Part ” relates to the Trial of 
European British subjects, who have always possessed certain 
privileges, chiefly with a view to render their liability to Criminal 
Courts as like what it would be at home as possible. A contro¬ 
versy arose about these privileges in 1884; and this resulted in 
certain modifications of the Procedure law, the general feature of 
which (as it now stands) is, that a European British subject has lost 
the privilege of being exclmively triable by a Court presided over by a 
European British subject (and Justice of the Peace), but still can 
only be dealt with by a Native Judge who holds a certain (superior) 
rank and dignity, and is therefore ex officio a Justice of the Peace. 
And the trial is also limited and conditioned in other ways, so as 
not to deprive the accused (practically) of certain riglits which ho 
would have in his own country. 

To state the matter more in detail, every European British subject 
is liable to be tried (or committed for trial as the case may be) by 
the Courts of— 

The Presidency Magistrate. 

The District Magistrate. 

Tlie Sessions Judge himself,^— 
whatever nationality the Judge or Magistrate is of.- 
But even then the accused has certain privileges : 

(1) The District Magistrate cannot act under his S23ecial powers (secs. 

30, 34) in provinces where such powci'S are conferred. 

(2) The Presidency Magistrate and District Magistrate respectively 

can only pass sentence up to the limits stated in sec. 446. 

(3) If he is charged with an ofi’ence which will not be adequately met 

by such sentence, he must be committed to the Sessions Court 
(or in the Presidency towns to the High Court). And if the 
offence is punishable with death or transportation for life, 
always to the High Court. Aiid even when triable by the 

1 A Joint ov Jidditional Scfisioiis Judge or an AHshtant Sessions Judge cannot 
try a European British subject unless he is Ijiinsclf a European British subject: 
and in the ease of an Assistant Sessions Jinlge also, unless he has held ojBico lor 
three years, and has been specially empowerod (sec. 444). 

- These ofiicei*s are cx officio Justices of the Peace (p. 145). 
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. Sessions Court, the Judge can only give him a sentence of 
imprisonment up to one year, or fine (unlimited) or both; if 
therefore the case is graver than such a sentence is adequate 
for, tlie trial must be transferred to the High Court (sec. 449). 

(4) In trials before the Sessions or the High Court tliere are certain 

privileges of having a mixed jury (sec. 451) (i.c. at least part 
being Europeans or Americans). 

(5) In trials before a District Magistrate (either in a summons or a 

warrant case) the accused may require (by applying before a 
certain stage in the proceedings) to be tried by a mixed jury ; 
and the details mav be learned by reference to secs. 451 A., 
451B. 

AVith regard to other Magistrates, an^ Alagistrate who can take 
cognizance of cases on complaint, may do so in case a European 
British subject is charged or complained against, but he must make 
the process he issues (for appearance) returnable before a Magistrate 
having jurisdiction to hear the case (/.c. one who is able to try a 
European British subject). 

No Magistrate, not being a Presidency or District Magistrate, can 
try (or hold an enquiry for committal) in the case of a European 
British subject, unless he is himself both a European British subject, 
a Magistrate of the fimt class, and a Justice of the Peace. And then 
he Ciinnot pass a sentence above three months’imprisonment or 1,000 
rupees fine or both (sec. 446, cl. 1) (so that if there is a grave charge, 
he must commit to the Sessions or the High Court as the case may be). 

The chapter concludes with details regarding the mode of pleading 
the privilege as European British subject; and the decision on the 
merits us to whether the accused person has such a privilege; the 
waiver and non-pleading oF the privilege; the application of a 
European British subject alleging unlawful detention; and miles 
about mixed juries. 

Another instance of special proceeding is, when an accused 
person appears to be insane. I can only refer to Chapter 
XXXIV. on the subject. 

It has already been mentioned (p. 162) that a sanction is 
required under sec. 195, before certain complaints, Ac., will be 
entertained; and among these are eases of false evidence and 
other matters affecting cases in Court. Chapter XXXA'. speaks oi 
similar cases where the Court itself thinks right to take action, 
because the offence is committed before it, or is brought to its 
notice in the course of its judicial proceedings. 

K 2 
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And sec. 480 deals with cases of contempt of Court (here there 
is no privilege of European British subject). 

This part concludes with a chapter, .on maintenance of wdves 
and children, which except that they are heard by Mcujistrates, 
are really not criminal matters at all, and would have been better 
dealt wdth in a separate Act. 

Snpplementary Provisions —Public Prosecutor, tbc. 

The Code concludes with several chapters containing details 
on matters which might have been placed along with other pro¬ 
visions, but which w’ould have swelled the earlier chapters and 
rendered reference more difficult. Here then we find directions 
for the appointment (either for local areas, or classes of cases) of 
a Public Prosecutor. This officer has a right to appear in all 
Criminal Courts ; and if any private person appoints a iDleadei*, 
&c., in his owm interest, this pleader w’ill act under the direc¬ 
tions of the Public Prosecutor. 

Stic. 495 is important as settling who may conduct a prosecu¬ 
tion when no Public Prosecutor is acting. Forest officers may 
be empowered under this section to conduct official prosecutions. 

In this part too will be found the details about hail already 
spoken of (secs. 496-501) and about bonds entered into as security 
for appearance, or other purposes (secs. 513-516). Among them 
only I note sec. 513, w'hich enables a person (wnth permission) 
to deposit a sum of money in Government securities in lieu of a. 
bond with sureties. 

The sections dealing with commissions ” to examine absent- 
witnesses, and certain details about a Chemical Examiner's 
formal report being admitted in evidence, need no remark. 

Cliapter XLIII. relates to the cases wffiere orders about 
lU’operty are required, e./y., property regarding w’hich an offence 
has been committed. Sec. 519 is the only one calling for notice; 
it allows of the disposal of money found on a person convicted of 
theft or of receiving stolen property, by paying it (or so much of 
it as may be required) to an innocent person who bought stolen 
property not knowing its character, and w'ho has had to restore it 
to its owner, and so would otherwise lose his purchase money. 

Chapter XLIV. collects together the orders about the transfer 
of cases from one Court to another, under certain circumstances.. 
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li>ffect of Irregularity in Procedure. 

Of the remaining chapters, that relating to the e()ect of 
irregularity (Chapter XLV.) is worthy of notice. Sec. 529 
piovicles that certain acts of Magistrates, if done in good faith, 
are not to he set aside merely because the Magistrate was not 
technically empowered. But if he does the things enumerated 
in sec. 530 without authority, his acts are void. 

Sec. 531 next provides that no finding, order, or sentence of 
any Criminal Court can be set aside merely because the proceed¬ 
ing was held in the wrong loeal area, unless the error occasioned 
a failure of justice. 

And with reference to confessions of accused or other state¬ 
ments which require certain forms of record under sec. 364 o^ 
164; the confession, &c., is not rendered invalid for want of 
form (the provisions of the section not being fully complied with) 
but evidence must be taken that the statement was duly made : 
and the statement will then be admissible, unless indeed the 
orror has injured the accused as to his defence on the merits 
(sec. 533). 

After some other details (which I pass over) as to errors by 
omission to frame a formal charge, as to trying by jury instead 
of vdth assessors, or vice versa ; sec. 537 gives the important 
provision, that no sentence, order, or finding can be altered or 
reversed, either on appeal or revision _ 

(1) On account of error or irregularity in the various acts 
and stages of the trial or enquiry ; 

(2) Any want of formal sanction under sec. 195 ; 

, (3) Any defect of revision of list of jurors or assessors ; 

' (4) Misdirection to a jury ; 

wiless a failure of justice has been occasioned thereoy. 


^lisc ella neous Prov is ions. 

Of the further provisions (Chapter XLVI. ]\Iiscellaucous) I 
shall only call attention to sec. 545, which allows of tho fine 
icing awarded, wholly or in part, in defraying costs of prosecu* 
tiou, oi in compensation for the injury done ; and if ahy civil suit 
lor damages is subsequently hied, the Court will take into 
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account any sum wliicb lias been paid or recovered as compensa¬ 
tion under this section. 

Sec. 555 gives tbe usual rule tbat no magistrate, judge, &c., 
can try or commit any case (except witb permission of tbe 
Appellate Court) in wbicb be is personally interested. 

Tbe Local Government determines wbat is tbe “language of 
tbe Court ” (sec. 556). 

Lastly, ten sections bave been added by Act IV. of 1891 
(sec. 2) wbicb are out of place ; one (sec. 561) does not concern 
us, but sec. 560 replaces sec. 250, wbicb is repealed and belongs 
to the chapter on Summons cases, and also to those on warrant 
cases. If on a Magistrate’s trial, tbe accused is discharged or 
acquitted (of any olfence) and tbe Magistrate is satisfied tbat tbe 
accusation against him was frivolous or vexatious, be may order 
tbe person on whose complaint or information the accusation was 
made, to pay compensation up to fifty rupees, or to suffer simple 
imprisonment not exceeding thirty days. The compensation is 
recoverable as a fine. There are certain “ provisos ” as to 
appeal and otherwise, which need not be here referred to. 


END OF PART 11. 
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THP: FOKEST-LAW (based chiefly ox the INDIAN ACTS). 

LECTURE XIV. 

6ENEE.4L OBSERVATIONS ON FOREST LAW. 

1. Why is there a Special Law for Forests? 

We have uow completed our notice of the fieneral princijiles of 
law (civil and criminal). I have hriefly set before you Avhat may 
he called a general framework, into which the different depart¬ 
ments of law fit. AVe have confined our attention, however, 
chiefly to the subject of rights of persons arising out of dealings 
with other persons, or in consequence of some wrong done ; and 
we have described the rights of persons (whether individuals, 
joint owners, or corporations) over thinf/s. AA'e went into some 
detail about the right of property, and discussed the legal 
meaning of the term jwsscssion, a subject which it was neces¬ 
sary to understand as it always enters into every discussion 
about ownership or other rights over ‘things.’ AVe also ex¬ 
amined the important question of how the enjoyment of owner¬ 
ship may be restricted—especially by the fact that certain 
persons (holders of rights or easements) are entitled, though not 
as, in any sense, part-owners of the estate itself, to the enjoy¬ 
ment of certain conveniences, or to take certain products of the 
estate, which otherwise would bo enjoyed or taken by the owner. 
These rights constitute a kind of burden on the owner to which 
he has to submit. AA o have seen that these rights are alwaj s 
limited, and that in two ways : they can only exist within cerfuin 
bounds, by their nature as it is admitted in law; they aioj 
also limited by the right which the servient estate-holder has not 
to bo hindered further than need be, in the enjoyment of his 
property by their exercise. The detail of these latter proposi¬ 
tions, however, we have still to consider. 
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We now proceed directly to the Forest law as a special 
branch of Public ” law. We pass, in fact, from the realm oi 

general law to that of particular law. 

It will naturally be asked at the outset, why should there be 
a special law for the preservation of Forest properties ? Why 
not protect them, like any other property, bj^ the ordinary law of 
the land, against mischief by lire or otherwise, against theft, 
trespass, and other offences, by the Criminal law, or by the 
Civil law of damages for injury to property ? In reply 
we might confine ourselves to observing that the practical 
experience of all civilized countries in which Forest Estates 
have been for ages an important feature, has united in proving 
that a special law is necessary. And in fact special Forest 
laws— real Forest laws and not merely barbarous codes for the 
protection of the King's and the seir/neurs game —have existed 
in parts of Europe for some centuries past.^ But it is well 
to give more direct reasons. In the first place it is easy to 
understand that not only the forest, but the j^roduce of the forest, 
especially timber w'hile in transit, needs protection on account of 
its special character, and its special liability to injury—a liability 
which does not exist in other cases. A forest is really as much 
the subject of property as an orchard or a garden; but owing to 
its natiiral origin, in most cases, the ignorant population has an 
inveterate tendency to regard it as no man's goods," or as free 
to all: and the feeling is, that it is theft to steal a gold ring from 
a shop, or even apples from an orchard or roses from a garden, 
but it is no harm to cut a tree, or turn in some cows to graze in 
a forest. A number of otiences are thus committed in forests, 
which in the aggregate, or if allowed to become common, would 
be very serious hindrances to orderly forest working and 
successful conservation. 

Yet these oflences are often, in their individual extent, and as 
regards the criminal intention of the delinquents, petty ; it is 
therefore desirable to have them specially punishable by mild 
and suitable means, and by a summary and easily applied proce¬ 
dure. They need also to bo directly and simply declared by law, 

^ I believe that the oak fo'^est-s iii the Venetian States were demarcated and 
formally preserved as 8tato ]>roi)erties, fruni the 11th century, forest law has 
exi.sted in the Canton de Vaud (Switzerland) for more than three centuries. 
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^1 hout requiring to apply, by elaborate legal reasoning, the 
penal definitions found in Jaws immarily directed to other 
objects. Again, forests are particularly liable to sufier enormously 
from a very small act: the careless use of fire, be it a camp fire 
01 a tobacco pipe, may cause the destruction of hundreds of acres 
of timber, worth, in the capital, thousands of pounds. The 
tiespass of a few cow's (and in warm climates buffalos and camels 
ftie much worse) may destroy the hopes of several acres of 
seedling beds or young plantation : the nibbling of goats may 
destroy the growth (by removing the leading shoots) of young 
conifers, which if let alone would have grown into valuable trees. 
Even the careless cutting of sticks may destroy the leaders 
of young saplings in places where every tree is of importance ; 
and mere trespasses, which would bo no harm at all in a field 
oi park, may do considerable damage in a forest where reproduc¬ 
tion is going on. The Forester’s practical experience will sug¬ 
gest many other examples of the peculiar risks that forests are 
liable to, beyond and unlike anything experienced in the case of 
othei pioperties. It is therefore often necessary to prevent 
stiictly, in a foiest, acts that elsewhere would be of little or no 
account. Then again with large natural forests, though every 
1 eiality should bo shown in the use of partial fencing along 
paiticulaily exposed places, it is impossible to enclose and fence 

10 e miles of boundary line, as can be done in the case of 
^a lei piopeities. But a very prominent peculiarity of 
h orest Property is that in so many cases it is burdened by the 
11^, its (of peisons other than the owner) to graze, cut wood, 
01 enjoy some other easement. This necessitates provisions 
lor the ascertainment, record, and proper control, of such rights, 
in tie inteiest both of the right-holder and the servient 
m\nei. But more than that ; the existence of such rights 

lie laicJy aftect other properties) exposes the forest to ex¬ 
ceptional lisks, and also make it more than usually equitable to 
aj on such persons, not only the liability to penalty for any mis- 
easance, but also the special duty of rendering assistance in case 
of lire or other serious accident. 

It is obvious also, that the forests need a special class of 
Officers for their management, working and protection ; and 
it is necessaiy to place these Oflicers under a definite regiriie. 


wNisr^fy 


FOREST LAW. 



to give them definite legal powers and duties ; (which are dis¬ 
tinct from those required by ordinary Police or Eevenue officers). 

Then too, forest produce in transit, needs special protection. 
As the Germans say, these joroducts are aiif/reifbare wacire ” 
—goods that it is especially easy (or tempting) to lay evil hands 
on. Timber in a river, seems fair game for peasants to steal, saw 
up, chij) away and hide in the river sand; or for rival contractors 
to cheat, by erasing other marks and putting on their own. 
Endless disputes arise between rival owners of timber ; and the 
timber trade needs, and (as experience has shown) eagerly wel¬ 
comes and gladly pays reasonable timber duties to ensure, 
official protection under a special law. 

Lastly, the income from Public Forests belongs to the 
Treasury, and tanto relieves the public from taxation ; it 
needs, therefore, special facilities for its direct and punctual 
realization without the delays of a civil suit. Other reasons for 
a. special Forest law might be added, but these brief outlines 
will be sufficient. 

Present state of Forest Law. 

The present lectures must necessarily'be based on the Indian 
Forest laws. The time may come when your classes are filled 
not only by men going to India, but with an equal or superior 
number going to the Forests of the various Colonies—Canada, 
Australia, or the Cape; and it may then be netiessary—and by 
that time it should be possible—to kctrgi’e "on specific and well- 
drafted Local laws of these Colonies. At present hardly any 
such laws, as far as I have been able to ascertain, exist.' .1 have 
seen one or two, but they do not appear to me to have gone 
beyond an imperfect and tentative stage; and to be in'general 
very like rough copies of the Indian Acts. Imperfect as these 
latter are, it is by reason of defect, not of excess ; they have not 
been able to provide definitely for many matters, ydiich I believe 
could now be defined with advantage." But they hS,ve tliis 
merit, that as far as they go they are in tiieMdi^b. direction^ 
at least in general. And it Mill be found that by taking them 
as the basis of illustration, we shall bo really offering a sufficient 
explanation and commentary on tlie^ general lines of such 
Colonial Forestlaw as is in forcci " > ^ 
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Qf English Forest law, I have hardly anything to say, because 
there is really no ‘‘Forest law'’ of such a character as I am 
about to define. Of old there were strict and often barbarous 
laws ; and although, from time to time, in such old writers as 
Man wood, passages may be found which show gleams of a 
nascent idea that forests are to bo valued as stores of timber for 
ship-building and the like, in general the care of the forest was 
solely directed to the preservation of game, and the trees and 
bushes as a cover for it. As the barbarous old laws fell into 
disuse, successive areas of the forest were “disafforested,” and 
only portions of the old Crown forests now remain : these are 
largely preserved for their picturesque beauty; their utility is 
less thought of—at least beyond the occasional making of 
plantations,^ and even these are frequently denounced by the 
picturesque-loving public, and still more by the holders of 
extensive “ rights of common ”—a class whose enjoyments and 
privileges have never been legally defined with reference to 
Forest conservancy, still less regulated and made conformable 
to the due maintenance of tne Forest as such. A chaos of 
continually amended and complicated “Enclosure Acts” relating 
to the powers which Lords of the Manor and others possessed 
or claimed, of taking away the forest and enclosing it for their 
own use, are the only Statutes that belong to the class of Forest 
law in the modern sense. And the.ro arc, of course, general 
rules of “common law” regarding rights of common, such 
as are explained by ^Ir. Joshua Williams in his licctures on 
“Plights of Common” (1880). Cooke’s edition of Wingrove 
on Enclosures (18G4), also explains some principles.^ No 
systematic law for demarcating forest estates, settling rights, or 
dealing with forest-offences, exists. Where largo forests belong¬ 
ing to private owners are found (in Scotland or elsewhere), they 
often owe their origin to plantations made on imivate ^and, which 

^ Students will reoolloct the oak plantations in ^Vimlsor Park, at a tinu‘ 
when thvi e was a scare about hhip-buiiaing becoming iiiiiM>s.siblo lor want ot 

“ The idea tlmt “rights of user” were subject to limits ami to regulation, was, 
however, a very ancient one. la tbo ninth year of tlio reign of H-nry JU. a 
cfiartn dc lorcsid granted a relief against the old Ibre.st laws whudi do. troyed manv 
rights lu the interest of the kings game. In England, says Oooke (p. 5\ lights 
ot common were known to onr oldest text-writers, nearly as they ar<) known to u.s 
at this day. Bracton, one of the earliest and most venerat' d of those, wrote upon 
the subject in the 13th century. 
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is not, as a rule, subject to any rights of user ,* and their pro¬ 
tection is effected by the ordinary law of trespass, aided by a 
great deal more fencing than would be possible in the large 
areas of natural forest that we find in India and the Colonies. 


2. The Law in force in India. 

It is then to the Indian Legislation that I purpose to direct 
attention; and I shall illustrate its provisions from time to time 
with references to Continental legislation; because it is always 
valuable, to see what is enacted as law in countries where forest 
business has long been on a rational footing, and where the 
importance of forests has been fully recognized, and where there¬ 
fore the real requirements of the case are likely to be best under¬ 
stood. The enactments of foreign countries cannot of course be 
quoted as direct authorities; but in any question wiiich depends 
on general equity and reason, the fact that such and such a 
principle or practice is recognized by sound systems of foreign 
law% ought not to be without its d le w^eight. 

I do not propose to take up your time by going into the 
history of lorest Conservancy in India; it will be sufiicient to 
say that the first attempt tc enact a comprehensive Forest law 
was made in 1865. But. the Act w^as quite imperfect, and 
indeed unsound in principle : it professed to deal only with 
Government Forests,’’ and what those forests were it attempted 
to define. This alone, as we shall better understand presently, 
wuis enough to ensure failure : but worst of all, it made no pro¬ 
vision regarding rights of user : it assumed that they w^ere to be 
let alone neither defined nor regulated ; the rules ” (carrying 
j^enalties) which the Act empow^ered the Local Government of 
the Provinces to make, were not to affect any rights. 

It is only remarkable that Forest administration was not utterly 
choked by such a law ; but as a matter of fact, in the first place, 
rules were locally made and enforced without a too nice attention to 
their legality in the next place^.in several districts {e.g, those of the 
Central Provinces,) there were no rights that interfered with simple 

^ In Banna, where owing to the value of tlie teak forests, forest inattri’s had 
always had nu exceptional ijiiportanec, aii Act was passed in 1869 spct ially to 
validate and cover any deficiencies of tho Buies propounded under the Forest Act 
of 1865. 
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conservancy rules : in the Pfinjab, some old local Kules of 1855, 
(which have special force as law under the terms of the Indian 
Councils Act of 1861)^ were found to be (to some extent) usefuL 
Some of the most important ‘‘deodar” forests in the Himalaya, are 
in the territories of native princes, not subject to British law ; and 
as the forests are managed by Government officers, under Leases 
(whereby annual sums were paid to the Chiefs and the entire manage¬ 
ment placed in the hands of the Forest Officers), conservancy is 
possible, without reference to any Act of Legislature. That is a very 
general outline of the state of things. There were of course, here 
and there, in all provinces, tracts of forest in which rights of user 
were not found to interfere with control ; and thus taking all in all, 
the conservation of forests made progress in spite of the want of a 
Forest law. 


Meanwhile drafts of a now law Aveve tentatively made, and 
circulated for opinion. These resulted in new drafts and further 
discussion, till at last, in 1878, the Forest law" now" in force w^as 
passed (Act VII. of 1878). 

This law’ still met with a good deal of opposition. The draft—in 
itself necessarily imperfect —w’as much altered (and that not for the 
better) before it became law% The idea of forests, as we have to 
understand the term, is always unfamiliar to the minds of Englishmen, 
because w’e do not, in our own islands, need forests for climatic 
“reasons; and because we have been long accustomed to depend on 
foreign countries for imported timber, and think but little of grow" 
ingourown. In India also, there. is the veiy natural if not salutaiy, 
fear of rousing popular opposition to measures : and there W'as 
formerly also, a long-lived belief which it was very haixl to overcome, 
that really forests do not 2va7it conserving ; forest fires and the like, 
people urged,—had ahvays existed, and yet the forcsts continued : 
and it is only in exceptional cases where you had very valuable 
forests of teak and such like timber-trees, that you need to 
assert a strict conservancy, or regulate the exercise of grazing and 
other rights. As for the ordinary run of common forests, capable of 
yielding small wood, fuel, and inferior trees sufficient for cottage- 

' \\ hen provision wns being mailc for the more complete esteblishincnt of Legis¬ 
lative Councils in India, it found that besides the old RegiiUitions and oai dcr 
Acts that had been enacted by Legislatures under older Statutes, 'there were — 
espeeially in the newer “ Non-Regulation ” provinces—local rules and oulers 
which hud been practically enforced but had not iiRcii made by any JiCgislatine. 
The Aci of rurliament of 1861 declaivd that dicsc wore to be regarded as legally 
binding. Lc. that they had the foive of law, provided they bad been made witli 
tlie s;uicliou of the Governor-General in Council. 
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beams and rafters and for making agricultural implements; capable 
also of yielding grazing for the great bulk of ordinary popular require¬ 
ments, you need not really shut them up or do anj'thing at all to pro¬ 
tect or cultivate them : let them all alonp and let people do what they 
will, so long as they do not commit gross acts of waste, tree-burning 
and the like, —the forests will go on yielding what is wanted without 
fail. The utter fallacy of all this, is well known to those wlio have 
had even elementary teaching and experience of practical forestry. 
Gradually horvever, such ideas began to lose their force. I think evci-y 
one has now come round to see that forest fires ai-e an unmitigated 
evil; and the actual exhibition liere and there of a forest restored by 
proper measures, has enlightened some persons as to the possibility 
of improving even the worst and pooi'cst forests, and clothing bare 
and waste ground with nseful vegetation. 

I mention these details, not only because they account for the 
only partial merit, as well as the elementary nature, of the 
Forest law,— leaving as it does so many points not distincMy 
ruled — but still more because it is essential to prepare you to 
find, that the truest and best principles will not always make 
their way except slowly and by imperfect steps. You must not 
suffer yourselves to be discouraged by opposition ; still less must 
3 'ou suppose, that it has been in vain for you to learn true 
principles of Forest law because the authorities will not always 
accept them or carry them out. It is not so : true law will 
make its way in the end; and when it does, it will be largely 
owing to the aid of ofiicei’S who push their way wisely, modestly, 
cautiously, and in a full view of all the difficulties of the situa¬ 
tion, and showing due sympathy for the pressing wants of an 
ignorant population. 

Good forest officers will try to prove by actual effects produced 
in forests under their charge, that their principles are true. In 
the end, with the aid of such practical examples, they will succeed 
in convincing some and refuting othersj and so will gradually 
attain to such rules of practice as they desire. 

The Act of 1878 is now read as amended by Act V. of 1800. 

The amendment only deals with some points of detail Avhich 
do not call for separate exj^lauation, but will bo noted \n speak¬ 
ing of tlic specific sections ivhich they affect. 

The .let of 1878 having certain features which will appear 
further on, was thought unsuited to Bckm.v : and the Madilvs' 
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Government were also, for other reasons, unwilling (in 1878) to 
have it enforced in the Southern Presidency. In the course of 
time, therefore, special Acts were passed for these provinces. 
AVe have accordinglj', in India, besides Act VII. of 1878, also to 
take notice of— 

(<i) Act XIX. of 1881 (as it stands slightly amended by Act V. 
of 1890 in the way just stated) for Lower Burma ; and for 
the Upper Burma forests (which only came under control 
in 1886 by annexation of the province) we have Regulation 
VI. of 1887, which practically is the same as the Act, with 
certain local adaptations.^ 

(h) Madras Act V. of 1882. This is virtually an “ edition ” 
of the Indian or General Act of 1878, but with certain 
special provisions which however nowhere touch the salient 
principles of the Indian Forest Law. 

. (c) In certain parts of India, there are special districts which 

have Forest Regulations of their own. 

In the Haz.\R.\ district (a mountain country on the N.W. 
frontier of the Panjab) the forests were in a somewhat special 
position owing to the Government having never attempted before, 
to separate its rights fro^n those of the population, who had thus 
come to look on the forest as in some sense theirs. Moreover 
it is here necessary (in a mountain country) to take special care 
of village forests which may have an important protective 
influence against torrents and landslips, which have already 
done great damage. Regulation II. of 1879 is the Law. 

For Ajmer and Merwara (under the Chief Commissioner of 
Rajputana) there is a special Regulation, No. VI. of 1874. 

Berar has forest rules of its own.- 

* f'liy new provitio.', or backward part of the older provinces (inhabited 

by piiinitivo tribes, Ac.) is found to be in a state in which the on!inary law— 
Acts and old Regulations (before the date of the Acts) ernnot conveniently bo 
applied, the Kecretavy of State for India can (under Actofl’ar. 33 Viot. c. III.) 
declare tliat it i.s desirable to apply the provisions of tile. Act to them. That 
■ bein'; done, special Regulation.^, not made in the Legislative Council, may bo 
applied liy the^Govtmor-Geiieral. Accordingly the »Scliciliilcd distrit‘ts (under 
Act Al V. of 1874) and other territories declareil hy the Secretary of State (which 
then practically become “Sdiedulcd Districts”) are usually provided for “ Kegu- 
lations. These are distinguished from tho old R 2 gulation 8 of .Bengal, Mailras, 
and bornbay (some of whicii still remain in foivo) hy the date. All old Regula¬ 
tions date hefoTf 1834, when tlieLegislativc Council was first created. The modern 
(33 Viet. c. 111.) Regulations are all after 1870. . 

“ Berar, it tvill be remembered, is a special territory—not tecliuically British 
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British BiluchistaN is governed by a Forest Eegulation, 
No. V. of 1890. 

It will generally be found that these ‘‘ Eegulations ” and rules 
contain no new' principle. They are in fact alw^ays simplifica¬ 
tions of the Indian or Burman Forest Acts, with such additions 
as local conditions necessitate. They wull rarely call for any 
detailed comment, but will be cited, w'hen they present anything 
w'orthy of notice. 

I must here repeat what has been incidentally noticed in 
another connection, that a large extent of Timber-Forest in the 
N.W. Himalaya (and perhaps elsew'here) is under Departmental 
management, and under full legal control, not by virtue of any 
law^ of British Territory, but because such forests being in the 
territories of Native States, have been leased by the Chiefs 
either for a long term or in perpetuity; and so all arrangements 
regarding rights of user, and penalties for Forest offences, &c., 
can be carried out under the lease, the Chief agreeing to enforce 
the rules. 

3. Rules under the Forest Act 

Before approaching the consideration of the three principal 
Forest Acts for India and Burma, it is necessary to point out a 
peculiarity common to them all. Only general provisions and 
principles are directly enacted ; and power is given to the Local 
Governments ^ to make Itidcs, suitable to the various local 
peculiarities and conditions, which in fact supply such details 
as the Act itself could not conveniently enter into. The Eules 
are made on certain subjects indicated in the Act; and to 
prevent the possibility of some matters being left out, a further 
provision is added, that rules may be made — generally— to 
carry out the provisions of the Act.’’ It will be necessary 
therefore to devote some brief paragraphs to the consideration 

territory, but a province whicli is, by treaty, subject (in perpetuity) to ilritish 
aviinini.siration. The Laws and Kegulati<Ji)s therefore do not apiily pi'op7'io vigore : 
the country is governed by tlie ui dera of the Governor- General, who can iinike, oi 
his own aiitiiority, any rule lie ])lenses. By Gazette orders, ‘Acts*' may be 
directed to be followed ; but it is not os law in themsedves, but as expressing the 
(xovernor-Geiierai’s wishes on the subject. This is the technical view : of course 
ill practice, Berar is as much governed by deliuite rules and laws as any other 
2 ) 1*0 vi nee. 

^ See this term explained at p. 195. 
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of thesd Hides, which it will be observed, have (on being duly 
notified and sanctioned) the same force as the provisions of the 
Acts themselves. 

I'orest officers are always consulted about the drafting and 
changing (as occasion may require) of such Eules; and it is 
important that they should understand what they are and how 
X they are made. 

d he idea of leaving the dela ils of a legal provision to be worked out by 
local rules, while the pHnciples are laid down iu the Act itself, is not 
peculiar to India. The French Forest (lode of 1827 is supplemented 
by an “ Ordounance,” which is nothing less than a set of subsidiary 
l ules, though not quite of the same nature as llulcs made under the 
Indian Forest Act. 


llules under the Act, are necessarily of the same general 
character as the Act itself. In other words, the details which 
they sujjply are matters which in-opcrhi come within the scope of 
Icpislutiou, that is, involve the creation, extension, or limitation, 
of some right or obligation, or impose some penalty or forfeiture. 
At the same time, the Rules must be within the scope of the 
Act, i.c., carry out what is already in outline provided; they 
cannot be made to give wholly new powers, or to amount to 
further legislation beyond the Act itself. Rules under the Act 
do not concern themsel\es rvith matters of merely executive re¬ 
gulation or departmental practice, which can bo prescribed by 
executive authority, and do not need legislative authority to give 
them force. 

If we go through the Indian Act,^ wo shall find that there are 
various sections which give power to make rules ; these are 
sections 5, 14c, 15, 255, i, 27, 81, 41, 51, 75. 

All lules, without exception, have the force of law so far as 
they are consistent with the Act (section 77), provided they have 
been published in the local official Gazette. 

It will be observed that rules are to bo made from “time to time” 
n ^ ° R is said, in a separate section once fot 

'!■ ’ make rules, &c., may bo exercised from time to 

le. IS is a legal form which obviates the objoctipn that jKover 
,^iven o ma ve lules (witliout such qualifying phritse) could only bo 

the hhisir 
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exercised once, and would he exhausted when once rules had been 
made, so that no further addition or amendment, or new issue of 
rules, would be possible. 

It is declared that rules for the management of village-forests 
under section 27, rules regarding Protected Forests (section 31), 
and rules regarding the control of timber in transit (section 41), 
require the sanction of the G-overnor-General in Council, as an 
additional condition to their legal validity. The Burma Act has 
omitted this not very necessary provision. The chief value of 
it is that in this way a certain amount of uniformity in the rules 
is obtained; and it may be considered that, as the rules under 
section 41 (for example) may practically impose rather important 
restrictions on the ordinary liberty of transporting property, and 
deal with acts which may be serious offences, it is right that the 
highest authority should consider, and sanction, the rules and 
the penalties imposed. 

The subjects on wliicli the rules may be made arc as follows: — 

1. For the guidance of Forest Settlement Officers (sec. 5) as to the 
making of fresh clearings in land proposed to be constituted as 
forest estates. 

2. As to the regulation of rights admitted to exercise in the Reserved 
Forest (sec. 14c). 

3. On tlie subject of commuting or buying out rights (sec. 15). 

4. Regarding tlie presciwation of Reserved Forests. 

(a) As to lighting fires (sec. 251). 

(b) As to Imnting and fishing in reserved forests (sec. 25i), 

5. lor the management of village forests. 

These may:— 

(a) Regulate the system of working; 

(d) Prescribe the conditions under which the village enjoys the 
2 :>roduce, ttc.; 

(c) Lay down the duties of the village as to the protection and 
improvement of the forest (sec. 27). (Sanction of Governcr- 
General in Council necessary.) 

(These arc jiot provided for in the Madras Act.) 

6. For the management and utilisation, as well as for the protection, 
of areas colled in the Indian Act “Protected Forests ” (Section 

, 31). The subjects of these rules are specified in section 31 * 

^ Rules under section .'31 arc r oinewliat ])cculiar: tlie subjects on wliich tlicy 
arc to be made are s|mcified, but it will be observed that the penalties in sect. 32 
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(sanction of Governor-General necessary). As this class of 
1 Orests does not exist under the Burma or Madras Acts, the 
corresponding rules provide for the protection and utilization of 
trees and natural iDroduce of lands not constituted Forest 
Estates. 

T. For the control of timber in transit, whether by land or water. 
Separate rules are usually made for each kind of transit. The 
subjects arc specified in section 41. (Require the sanction of 
the Governor-General). ' 

S. For management of drift timber, salving and disposing of 
it—subjects specified in section 51. 

9. For prescribing the duties of forest officers (section 75a). 
Remarks on these rules, and on the meaning of the Act where 
it speaks of “a” or ^^any^- forest officer or “fAe” forest officer, 
will be made when we come to deal with the “ Forest Service.'’ 

10. Regarding payment of reivards to informers (section 756). 

11 . Rules which may be required in some places where valuable trees, 
such as teak, black wood, and so forth, belony to Government, but 
the la7id on ivhich they stand is the property of (or in occupation 
of) i)rivate pei-sons ; to protect the growth and rei^roduction and 
provide for their disposal (section 75c). 

12. General s^ibsidiary rides which , may be made on any subject 
necessary in order “to carry out the provisions of the Act” 
(sec. 75). 


Some of these rules are such that they prescribe conditions 
•and terms, and do not require any penalty. But in all cases 
^vhere a breach ot a rule is clearly a penal one, there is either a 
special penalty as in secs. 25, 31, 42, 51, or there is a general 
penalty as provided by sec. 76 (see further on this subject, 
p. 431#.) 


It vill be asked, what is meant by the “ Local Government ” which 
makes luU .s ? It will be remembered that the provinces of India 
\\eie gradually acquired, ;ind that some were attached to the older 
Presidencies (Bombay, Madras, and Bengal); others were sei)arate<l 
under Lieutenant Governors. All these^verc called “Local Govern-' 
meats.” Other acquisitions like Oudh, Burma, the Centml rrovinces, 
Assam, Ajmer, Ac. were not made into “Local Govenimentsbut 


and partly to acts \vhich are olTcncej 
against the declarations or prohibitions notified nnilcr sect. 20. It is obvioii 
tliat riucs cannot be made to clasli with such prohibitions. For e.vnniple, if j 
prombinou has been issued against clearing land for cnltivatiun, this is absv/lut 
•(u.s long HS it ir uircsciuded), and inles cannot be made to allow cultivation nutio 
certain conditions. 
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Avere (teclniically) taken under the direct management of the 
Government of India; they are called “Local Administrations’^ 
because the Governor-General is the “Local Government,” and he 
appoints a Chuf Commissioner on tlie spot, to “ administer ” his 
orders. As ho^Yever it would be inconvenient for the Government of 
India to be referred to for everything in which the orders of Govern¬ 
ment are requisite, provision is made to delegate to the Chief 
Commissioner, a number of the powers of the Local Government. The 
General Clauses Act L of 18C8 (see. 10) which defines (once for all) 
a number of terms that are constantly made use of in Acts of 
' the Legislature, declares that unless there is the express provision 
(or the context implies) to the contrary, “Local Government” 
includes “ Local Administration.” Practically then, all ordinary 
powers of the Local Government are exerciseable by the Chief Com¬ 
missioner, unless there is any direct provision to the contrary.^ 

In drafting rules it should also be borne in mind that the terms, 
must be consistent with the Act. The language should bo precise 
and yet simple. Vague or general phrases which can be twisted to two 
or more meanings, must be avoided. 

It is of great imjDortance that words which are defined in the Act,, 
should, when used in the rules, bear the legal moaning tliey have in 
the Act. And to secure this, it is well that the rules should open 
with a clause stating that all terms used in those rules and defined 
ill the Forest Act, have the same meanings as they have in the 
Act. 

When rules are made under sections 31, 41, 51, etc., where a list 
of the topics or heads of rules is given by law, care should be taken 
tliat each rule can be clearly shown to come under one or other of 
those heads. If further points arc to be ruled which are not so in¬ 
cluded, but still are within the general terms of the law, they should be 
exhibited as made under the (jeneral subsidiary powers of Section 75. 

Matters of administrative, departmental, or executive order, which 

^ In Acts previous to the Srd January, 1868 (on whicli rlaj’ tlie General Clauses 
Act received assent) tho definition dooe not of course apply, and then the term 

Local Government ” was used strictly ; and when the Govcrnor-Gcnernl desired 
to delegate Irs lujictions as Local Government to tho Chief Commissiuner, wlia 
was the Local Administrator of his orders, lie did so by a special Act, or by words 
in ail Act. Thus, in 1867, the Act XXXII. was passed to delegate certain 
powers to tho Chief Commissioners of hurma, the Central Provinces and Oudh. 
This definition in the General Clauses Act docs not operate to dehguto powers if 
there is any special law to the contrary; wdicn Assam, for instance, was (in 1874) 
separated from Jlongal, special Acts were ]iusscd wliich made the Crovernor-Gcncral 
the Local Government, and ho had by notification expressly to delegate certain 
]iowers which ho had (as Local Government) to tlie newly created Chief Commi.s- 
sioner ; jiowers of a Local Government under Act Vil. of 1878, arc aniong them 
(Xotificadou No. 522, Home Diqiartnicnt: Gazette of India, ISth April, 1671,. 
page 182). 
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10 not lequire the sanction of the law, and which the Local Govern¬ 
ment, or even the ConscrViitor or the Divisional Officers, can order fis 
•ciii executive matter, should not be introduced, as already explained. 
It may indeed bo sometimes necessary, in order to make a subject 
intelligible, or to obviate any misapprehension, to make mention of 
•some matter which does not require actual legislative sanction; but 
this should be introduced only when absolutely necessary, and as 
•sparingly as possible.' 


The Topics of Forest Law. 

We may now proceed to consider the Forest itself—as to its 
general features, and its structure. The Law, it will be obseiwed, 
has to provide iovfcve main heads or topics of legal requirement 
in respect of Forest administration. 


(I.) It separates or distinguishes from the general area of 
lands in the country, what are the ^‘Forest Estates” or 


areas subject to the law; and it does this in several ways:_ 

{(i) It regularly constitutes State or “ Reserved Forest.” 

(h) The Indian Act creates a class of Forest Estates less 
perfectly and regularly constituted, which it calls “ Pro¬ 
tected Forest.” The Madras and Burma laws do not 


recognize this; but substitute certain general protective 
provisions for all wooded, grazing, and waste lands, which 
me at the disposal of Government, but are not yet either 
made into regular forests, or given up to cultivation. 

(< ) The Indian and Burma Acts (not Madras) contemplate the 
formation of 1 ilhige Forests —Forests for the benefit of 
vrllages, but under a certain degree of State control. 

(d) Ihe Acts contemplate subjecting privately owned forests 
and waste-lands, to Forest control, in certain cases only. 

<II.) It provides for separating the rights of the State from 
those of private persons ; for defining the rights ; for regnlat- 
tng their exercise (when left in the forest); for huying them 


one Kvou]. or'scHes*^8^o th*; rules niul ordcis reluting to a .‘JuTycct in 

I'oarincs; Td Cl k Irits ..lu,,.wtn..ntal nudl.-ul 
and imldisliinir tiie to pivvent the local nuthoiity printing 

not lilSonS r'C legislative authority, aloiiit witli other 

Vu dC , in such a form thfit tHe nliole may be 

tion should be observed‘ ‘““1 u'.'tiiyiug Kuk-s, thesepara- 
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out in certain cases; and for preventing the growth of 
neiv rights as burdens to the forest, in the future. 

(III.) It protects (in various degrees) the different classes of 
Forest or other lands which it has made subject to its, 
provisions, by:— 

{a) Preventing offences, and adopting measures to forestall or 
put a stop to accidents by fire, &c. 

{h) Punishing offences, ?.c., acts which it specialty provides to 
be offences against the forest. 

(IV.) It extends a similar protection to the 2>roilace of the 
falsest and to all timber (whether forest timber or not) while 
in transit to the market or other destination. 

(V.) It constitutes a staff of Forest Officers, giving them legal 
powers, and imposing certain duties and liabilities. 

On this enumeration of the main subjects of Forest law^ 
several preliminary observations become necessary. 

In the first place, what is a ‘^forest ”— i,e., for the purposes 
of the law ? 

It was formerly thought, that the proper course would be 
to define a forest,’' as distinguished from other portions of 
the surfiice of a country ; and then the law would apply to all 
areas coming within the definition—would apply, that is, to tho 
extent required, according as those areas belonged to the Crown 
or to the State, or to a Corporation, Community, Institution, or 
to a private owner ; or were shared between the State and 
some private or corporate owner (as is sometimes the case).. 
But as a matter of fact, it has now for some years been 
recognised that no legal definition is practicable or useful.^ 

* The old Act of 1865 defined forest as ‘Maud covered with trpes, brusliwood 
or jungle, and declared to he Govoruinent forest under the Act.’* 

This is obviously clcfectivc*. No deliuition of forest, at any rate suitable for 
legal purposes, has as a matter of fact, ever been framed. Several books gdve a 
dfscription, which is not a definition; sucli as that ‘‘a forest is a whole consisting 
of soil, climate, and certain growths, ^c.” (see Froeliot : TraiU Gentralc, ]». bO;.. 
In the article (Forets) in tlie Repertoire do Jari<iprudence Oeneral of J^rdlo» 
(V^ol. 25, Taris, 1849), forests aj’C defined as “lands whose principal pruduct.s 
eonsist of timber tree.s or firewood.” “ T/mtls ” (it is added) “which, though 
beariu" trees, give, as their cliiof product, fruit.s hanging from tho bramdies, arc- 
(not hnests but) orchards.*’ It is easy to see how very insufficient this would b<-, 
at any rate lor lepl ])nrposes, in India. 

Ill early historical limes a forest was looked upon as a, place where l>easts of tho 
chase were protected. The writer last quoted says that some have tried to derive 
tlic wor<l foj’o.st {forcsta) from the words ** ubi fera or ^^fcraruin f>tallo” the- 
place of wild beasts. 
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DEFINITION OF '' FOREST.’' 


Every definition of a forest that can be framed for legal 
purposes, will be found-either to exclude some cases to which 
the law ought to apply, or on the other hand, to include some 
with which the law ought not to interfere. It may be necessary, 
lor example, to take under the law a tract of perfectly barren land 
which at present has neither trees, brushwood, nor grass on it, 
but which in the course of time it is hoped will be ‘‘ rehoise ; 
hut any definition wide enough to take in all such lands, would 
also take in much that was not wanted. On the other hand, 
the definition, if framed with reference to tree-growth, might 
(and indeed would be almost sure to) include a garden, shrubbery, 
orchard, or vineyard, which it was not designed to deal with. 

It is now recognized that for the purposes of the law it is 
quite sufficient,— 

{a) To provide steps for demarcating certain areas and 
constituting them Forest Estates ; in which case of course 
the areas become subject to the law ; and 
(h) In all other cases it is practically sufficient to refer to 
‘‘ forest ” in its undefined, but ordinarily accepted, sense. 


Ill any case where a still wider niCc\uing is required, and it is 
desired to avoid any question, the term “forest or waste land” is 
used; which of course covers everything that is not actually 
cultivated field or meadow-land. For example, supposing a forest 
otficer proceeded to levy duty on, or exercise control over, some 
‘ thatching grass ’ loaded on boats, in transit; such material is 
(accouling to the Act) only liable to his notice if it comes from a 


]\rauwooa (Srd edition, 16C5 A.D.) gives a similar account of forests, and goes 

protection of the game. This was indeed the 
I torest laws. (See iJic stoats ForstwirUischaUdchrr^ von l^erg, 

hP* also a specimen of Forest law of tlie lllh century 

in the ^'Indian Forester '' {\q\, IV. i). 161), Tho passage 

liom Mauwood IS as follows ^ i o 

^ certain territory of woody gi-ounds ami fruitful ]»asturcs, ])iivi- 
tlie safe nrnf. 1 foicst, cluiso aud warren, to rest nml nbid<* in 

territorv of ^ princely delight and ]»le-asiire ; which 

imiveable .P^hnleged is meeted (meeml) and bounded with unro-, 

or rise bv boumlaiies cither known by matter of rcconl, 

nnd with replenished with ^Ylld beasts of venery or chase, 

abode in ^ Fnv succour of tho said wiM boasts to have lin n* 

with the vert aiH Preservation and continuanco of which saitl place, together 
I'clonsriiur tn fh« there are certain ]'articular laws, privileges and oliiceis 

aud not To aov nfif meet for that purp-jse, that are onlv proper unto a lorcst 
all.l "msi.es J <'*.• «)• V‘ Vert ” ,ue...s the “gre'"‘” 

“ineeteil ” Tn\i*^ lo>est.> 'Ihe ciiition of 16(35 ii.sfs the toiii) “iiiPet and 
is “ iiinArn ^ <pmtntion ill AVilliams, prolmblv Irom the earlier edition, il 
IS meeie and ‘ moored both Knns refer to boundary marks. 
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forest: ” and if there was a dispute, it would be a question of fact, 
(for the Court or the Magistrate) Avhether the material came from 
what was a “ forest ” in the ordinary sense of the term, or not. So 
again, if interference were called for with a “private forest” which is 
not declared, demarcated or notified under the Forest Act, no 
question would arise, because the Act speaks in such cases of “forest 
or waste-land,” and that would include every tiling (not being 
cultivated fields) with which, in the interests of safety against land¬ 
slips, torrents, Ac., interference could possibly be required. 

In short, for all legal purposes, it is quite enough to under¬ 
stand that the law applies to demarcated or known areas 
notified as subject to the special law, and (in certain cases) to 
forests in the general, ordinary, and practical, sense of the word : 
all such being cases in which the use of the general term gives 
rise to no difficulty. 

All the definitions of terms (into which the word ‘‘forest’" 
enters) as used in the Acts, follow this general consideration. 
.For instance, “Forest Officer” is a person who is appointed in 
a certain way, to “ carry out all or any of the purposes of the 
Act,” or to do what the Forest Act requires a “ Forest Officer ” 
to do—no matter where. “ Forest produce ” is expressly defined 
to include {a) “ timber ” and certain other products, whether 
from a forest or not; and {h) a large number of other products 
(vegetable, animal, mineral and miscellaneous), only when 
brought from or found in, a “ forest ” in the above general 
sense. But as “ timber,” Ac., is taken under the protection of 
the law, whether cut in a forest or noty it is always separately 
mentioned: that is the reason why so many sections refer to 
“timber or other forest j^rodace.'' “Forest produce” by 
itself would exclude a number of articles if not found in or 
brought from a forest: but by the use of both terms, the 
extended meaning is conveyed, viz., “ timber and certain other 
products from anywhere ; other forest produce from a forest (in 
the above sense).” 

The term “Forest Offence” again need raise no question 
about what is or is not a “forest;” it means anything 
punishable under the Forest Act, or Buies made pursuant to it. 

As then the Forest* law will chiefly and directly apply to 
lands which are specially notified and dealt with in a certain 





^vay—and thus become Forest Estates of one kind or another, 
the next point for our consideration is, Avhat lands in India are 
available to be constituted Forest ? And ^vhat are the general 
conditions under which those lands are found ? 

In order to answer these questions, I must here introduce a 
special Lecture to explain what is the origin of the State 
Lorests: or in other words, from what basis the x4ct proceeds, 
^^or, you will observe, on taking a first glance at the Act, that 
it commences by directing certain steps to be taken with 
I'cference to Land which is the propert}^ of Government, or 
ever which Government has (certain) rights. Before w'e can 
describe what these stops are, and what different kinds of 
I'orost Estate the Law proposes to create and then protect, w^e 
itiiist understand in general, how’^ (in India) Government comes 
to be owuer of certain lands out of which Forests can be con¬ 
stituted ; and in explaining that, it is unavoidable as well as 
generally desirable, to consider the whole subject of Government 
or Public Property, as to its nature and origin. 
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LECTUEE XT. 

ON PUBLIC OR “ GOVERNMENT ” PROPERTY. 

This Lecture may be regarded as in some degree all episode 
to our main subject, and gives an account of hoiu jJropcrty comes 
to be owned by the State in India. 

"When once rights of property in land are recognized, they 
pass into various hands : but in a great majority of cases it is 
into the hands of private persons. Sometimes these are single 
persons ; but sometimes a number of joint-owners (co-partners 
or co-sharers) hold property. 

The latter often happens in India, where property' (among Hindu and 
other tribes) is regarded as belonging to the united family; so tliat 
when the house-father dies, all his sons succeed together in equal 
sliares, grandsons representing a sou who has predeceased the father.' 
It is to this principle that we owe one considerable class of “ village ” 
estates, chiefly in Xortliern India, where the entire estate is held in 
shares, these shares being the family divisions or lots represented by 
the now multiplied descendants of a founder, grantee^ or other 
person who originated the estate. Sometimes indeed, joint-villages 
(held in shares) represent a voluntary association of colonists; some¬ 
times (as on the N. W. frontier) they are the result of the location 
of tribes, whose family organisation is joint. But tlicse are matters 
belonging to the interesting subject of Indian land-tenures : we can only 
ineutiou the sulqect in passing as an illustration of ownership by 
joint or coparcenary bodies. 

Very often laud is held by Corporations or other “ artificial ” 
Persons. For instance, property is held by “ Institutions ” ; 
this is not common in India, but in Europe it is. Universities, 
Colleges, Hospitals, and various forms of Religious corporation, 
hold property : so do corporate “ Companies ” (like the 
“Mercers,” “ Merchant Taylors,” &c., in London). 

* Collaterals sucoeofl in delaiilt of direct i.s.guc. Of course tlie text does not 
any of the details of the law or custom of iiiheritance, either. Hindu or 
Afuhaminadaij. 


misTff^ 


GOVERNMENT PROPERTY. 




Again, under some forms of European Constitutional law, 
Corporate towns, Rural Communes and tlie like, hold property, 
ihe day will probably come in Lidia, when village-bodies will 
hold regular Forest-estates. At present we have many areas 
popularly called Village-Forests,” but they are not really 
Forest properties like the Communal Forests or the Cantonal 
h Orests, of h ranee or Switzerland. They are either areas of 

V'aste land which, although they are the property of the 
co-sharers, still are liable to be divided up for cultivation, and 
have no permanent existence as ‘‘Forests;” or they are areas 
of land in which the right to the soil remains with the Govern¬ 
ment and only the nsc is made over to the village, to supply its 
wants ill the matter of grazing and wood-cutting. 

But what we are chiefly concerned with here, is the fact that 
the Government itself, i.e., the State, holds property. In England 
there are estates belonging to the Crovn, not to the Sovereign 
as an individual. For example, Windsor Forest is Crown pro- 
perty, Her Majesty could not dispose of it by her personal will 
or testament, nor by sale under any private contract. Osborne 
House, on the other hand, though a royal residence, is Her 
Majesty’s private property, not a Crown Estate. There are 
many public properties under State control also, which are not 
technically Crown estates.^ 

In India, various lands, buildings, and other objects, are said to 
be “ Government Property,”—to this I wish more especially to 
draw your attention. 

As a matter of fact, before 1868 (when the Crown resumed the 
delegated functions of the East-India Company, and itself under¬ 
took the direct Government of our Indian possessions), a largo 
amount ol property in land, houses, etc, belonged to the 
Chartered (and Corporate) Company; and by the “Act for the 
better Government ot India,’ 1858, this all was transferred to 
and vested in the Queen “ for the purposes of the Government 


I do not enter on any detail as to the rights wliicli the State or the Crown 
possesses (in England) to certain valuable minerals and othgr objects. Crown 
estate.s in England are lor the use of the sovereign for the time being ; it is 
r at'cldent that the Crown has no\v leased these estates to the 

• rr^- f * f ’• ^ Parks), receiving in return a certain money payment. This 

agieement is usually renewed as each successive sovereign comes to the throne ; 
nit It does not aileet the distinction in nature spoken of. Public or State pro¬ 
perties are for imhlic uses, according to their kind. 
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of India.’’ ^ In tliis respect, Her Majesty is represented by the 
Secretary of State for India in Council.” 

Now when this property was in the hands of the Company, it 
was liable to suit, to execution and other legal process, just as 
much as any other property of Corporate owners ; accordingly 
when it passed to the Home Government, it was thought right 
to continue its litibility to the same conditions. That is why, 
while no suit in England lies against the Sovereign (though 
tliere is an analogous proceeding by Petition of right) in India, 
the Government can sue and be sued, in the name of the Secre- 
taiy of State for India in Council. 

Property in land, money, goods, stores, and other ''real 
and personal estate ” which belonged to the E. I. Com¬ 
pany, or has been acquired for the purposes of Government, 
is liable "to the same judgments and executions as it*would, 
while vested in the Comi^any, have been liable in respect of 
debts and liabilities lawfully contracted and incurred by the said 
Company.” This refers to property which Government holds 
(for profit or value as any Corporate person might hold it), and 
does not refer to property held in a purely Sovereign capacity or 
as Public Irustee (if I may so say), as for instance the proceeds 
of revenue and taxes lodged in the Public Treasury, tlic ground 
occupied by a Grand-Trunk-road, a State Piailway, a military 
fort, a barrack, or a public office. 

Government (or the State) in India, has come to own land 
and other property in various ways. 

A piehminary explanation is here necessary with reference 
to the general law of property, as afiected by a conquest 
or change of Government. Modern and civilized law only 
recognises conquest as affecting public or State ])roperty (of the 
<leposed or superseded Government) and not private-property — -which 
is not interfered with. The political system or the form of adminis¬ 
tration, is supeiscdod * l)ut the laws which regulate priv^ate property' 
are alwajs lespccted j and if (as in India^ the law of the conquering 
State alters the older law in detail or in form, still the new law only 
establishes or places private rights on an intelligible or secure legal 
footing—one which they may not have possessed before. The 

• 

^ 21 & 22 Viet. cap. lOo, sec. 39, &;c.; also sec. G5. 
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essentials of all reasonable private rights are preserved; and the 
piivate or personal law of tribes and castes is always respected.* 

The main heads of Government or State property may be 
enumerated as follows (for the purposes of our study) :— 

I. Property held in virtue of ancient (or more recent) State 
rights— including Property which was passed on to our 
Government, having been held by former Governments or 
Sovereign Princes, as such. Under this head we include 
the important subject of the right of the State to all un¬ 
occupied waste lauds. 

II. Lands occupied by public roads, i.c., great public lines— 
not merely roads in cities, towns, stations and districts, the 
control ot which may be vested in Municipalities, Com¬ 
mittees, Military Cantonment, authorities, etc.; Canals, 
Lakes, Railways. 

Property acquired under the special law for the “ Acquisi¬ 
tion ot land for public purposes.” 

We will proceed to examine each of these heads in turn. 


(1.) Property held in Virtue of Ancient (or former) 


State Rights. 


One of these rights is that of escheatr When no heir exists 
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by tlie name of ^^gayal’* and gayun,” and to the Muham¬ 
madan law as nazul.” ^ 

In the event of rebellion or grave misconduct, the Estates ol 
chiefs, &c. can be, and have occasionally been, forfeited by an 
Act of State." By the criminal law also, property may be for¬ 
feited in certain cases of grave offence ; ^ not only property in 
possession, but also during the whole term of the punishment 
(as long as the sentence remains in force) so that any property 
acquired (e.g. by inheritance) goes to Government. Of course it 
is optional with Government to enforce this to its full extent or 
not, as it pleases. 

By the law of all the Provinces (agreeably to universal custom), 
the land-revenue is held to be secured by an implied, if not 
declared, hypothecation ” of the land assessed. In other 
words, the land-revenue forms an absolute first-charge, and 
takes precedence of all other claims whatsoever, on the lanci. 
If the revenue is not paid on falling due, Government may 
(under the various Provincial laws) sell the land to get in the 
arrears. In Bengal as regards Permanently settled estates, sale 
is the first and indeed only process of recovering. In the other 
Provinces (where there is no general Permanent-Settlement) 
various other processes are first adopted, and sale is resorted to 
only in the last instance. In the case ot a sale if no purchaser 
appears, the Government may itself take over the land. In 
Bengal, various estates are held in this way — known as Kb as 
ostates.*^ 

It also happens, that there were various houses, gardens, and 
sometimes plots of land and forests, that belonged to former 
rulers, and these (commonly but not quite correctly called 


rofers to the fact tliat the owner has (liRapreared {(jdyd* gone). ^Ihe ^Miilinnr 
inaclaii Govcruinent ulways claimed the riglit of escheat; hcnco the more recent 

term for it, of Arabic origin, has come to be the one commonly used. 

1 practice naziiP’ is applied to any lands, liehls, or houses which happened 
to belong to the foj'iner Ruler, and are now usually granted to local committees, 

and utilized for jmblic purposes. ^ i. i t n n, .ii 

- Ed, after the Mutiny several Chiefs’States w'ere confiscated. In Oiulh all 
ih/» reiiellious I'almidars’ estates were declared confiscated ; but this was only 
dnnp witli a view to re-estal>lishing these estates on a legal and proper basis ; ami 
they were re-conferred on all wlio were amnestied on their submission. 

•*hnd Penal Code, sec. 61. ' • t> i i 

4 This sort of land-holding by Government is only common 
•other provinces where the systeiii is cliirercnt, land is very rarely sold, ami if sold, 
the policy of the Gorenimeiit i.s against retaining it m its own hands. It is 
always farmed or granted to some one. 
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“ nazul ” property) now belong to GoTcrnraent. In the Panjab, 
there are (or were) in the city of Lahore, several large houses 
and gardens that had passed in this way. In one place there is 
a “ rakh ” or area of grazing land, which Maharaja Panjit Singh 
had kept specially for his horse-stud. In other places arc 
hunting-parks or areas reserved for game, &c. by former princes 
(“ Shikargah ”). In Burma, there were “ Royal Lands ” ; and . 
so in Coorg and other places. The Muhammadan princes had 
what were called “ haweli ” lands (reserved for the profit of the 
Sovereign or his local deputy) and the Ta’yyid” villages in 
Delhi (the term means “Prhj-purse” villages) of the Mughal 
Emperors, were similar. In many cases, the British Government 
has granted away or found owners for, these lands. In the 
Upper Burma Land Regulation, the “ Royal Lands” are still 
reserved (under tenants) to the State (Reg. III. of 1889, secs. 
23, 24). 

It was also an ancient right, which passed on to the British 
Government, that certain trees were State property—ho matter 
where found. Familiar instances are “ teak ” trees in Burma ; 
and “ sandal wood ” in Southern India. To some extent (and 
locally). Deodar trees in the Himalaya were “ Roj-al trees.” 
Tills is independent of the fact that the British Government has 
reserved to itself the right to the trees (as we shall afterwards 
notice) in certain waste lauds which it otherwise granted away. 
These Royal trees are still owned by Government; though in 
most cases, local rules have provided for the subject, and have 
prevented the right becoming burdensome or interfering with 
cultivation. 

In India there are many rivers which, on leaving their source 
in the hill country, flow over nearly level alluvial plains ; they 
can hardly be said to have any defined bod ; they rise and full 
Avith the melting of the Himalayan snows, or the monsoon rains 
(or both as the case may be), and alterations of the banks arc 
constant. In this way riparian landholdings are exposed to 
considerable variation. Three principal forms of change occur : 
(1) laud is washed away in one place and washed up in another 
against the existing land—thus extending its area (accretion, 
alluvion and diluvion). (2) The river changes its course, leaves 
its old bed, and so flows hehhid an estate, in front of' which it 



ormerly ran. In cases where the main or deep stream is the 
(customary) boundary between estates or between native State 
territory and British territory, an estate may find itself thus 
transferred from one jurisdiction to another; the land itself 
being unchanged and remaining recognizable, except where 
flood has passed over it, destroying the surface. This process 
has been fancifully called “ avulsion,” as (/—for the thing itself 
is impossible—the river did not change, but the land itself was 
torn ofl’ and floated away with its trees, houses and all intact, 
over to the other side. (3) The river divides and leaves great 
islands in the midst, which are not attached to either bank, and 
therefore cannot be claimed as attached by “ accretion ” or on 
the principle of “accession” (p. 69) to the estate on either 
shore.. 

The whole subject of the rights aiisiug and altering consequent on 
these changes, is still governed by a clumsy old liegulation (XL of 
1825) of which the main defect is that it is to be read subject to all 
local customs ; now these customs are various, and often very incon¬ 
venient with reference to modern conditions of life and ownership, 
whatever they may have once been in the days when they were 
invented. 

I have only alluded to this subject, however, to introduce the 
fact, that (8) islands, formed under circumstances which .do not 
cause them to be regarded as accretions to either shore (and the 
estate on it), or as being formed up on the site where a private 
estate can be proved to have before existed, are the property of 
Government. In several of the Paujab rivers, Government owns 
plantations, cither natural or artificial, on such islands.^ Of 
course Government (like any private owner) may gain additions 
of land to any estate, plantation, &c. on the river bank, by 
accretion of alluvial formation on the principle of “ accession.” 

The general right of Government to minerals—w'hich term 
includes not only mines but all products below the surface—has 
been the subject of much discussion. The question has, how¬ 
ever, been settled by a despatch from the Secretary of State.^ 

^ In some places seed borne b}^ tlie water naturally clothes the islands. In the 
Punjab (and in Sindh) natu^^al plantations of Dalhcrgia Sissoo, Tamarb: and 
ropuliis Fuphraiira are formed in this way. 

- iS’o. 35, dated 25th March, 1880. 
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In England, by the Common Law, all pi'opvietors of land own (as 
we have seen) everything np to the sky and down to the centre of 
the caidh, except gold and silver mines, which, by prerogative, belong 
to the Crown. But in India, this English Common Law maxim and 
piorogativo do not apply, at any rate bcj'ond the limits of the Presi¬ 
dency towns. It is also a principle, as we have seen, that under 
existing rules of international law, conquest docs not operate to alter 
piirate projDerty in land. If, therefore, it could be shown that under 
. auj form of landholding in India, there was such a recognised tenure 
as by custom included mineral rights, then such rights would belong 
to the estate. But such a right it is difficult to make out. In the 
hist place, as mineral deposits most frequently exist in hiil ranges 
and other remote places, they will not have come within the limits of 
recognized estates ; and the land being waste, is the property, as we 
b lall sec, of the State. But even should the land have an owner, the 
claim to minerals does not necessarily follow. We have to consider 
what proprietary right really was, if any existed under the Native 
law, and what the effect of modern Settlements and recognitions of 
right ill land, has heeii.^ 

Under the Native law, the right to minerals seems not to have 
been definitely settled. Under Hindu law, Mann’s Institutes lay 
( own the rule, that half the produce of mines belongs to the king : 
and the Muhammadan law (Hidilya I, Chaji. V) appears to recognise 
the light of the soil-owner, though the State may impose a tax on the 
mineral lu-oduce. Tliis is vague enough; but the whole subject of 
property in land under tlio Native system, was so little defined, that 
1 was necessary for the BritislUGoveriiment to confer rights ch novo. 
At the present day, wherever the proprietary right is recognised in 
geneial terms, it is open to argue that certaiu rights do or do not 
orm part of the right recognised. But the English Common Law 
hiinciple IS not applicable in India and cannot be invoked, as a mattcr 

L'wi’ ^ ^ the soil, 

necessarily has mineral rights also. 

nf Rolloniiig general conclusions, gathered from the despatch 

modifi. of India in 1879, and approved (with the 

ment hf “’to the text) by the Home Govern- 

’ 1880, may be stated with confidence 

peimanently-settled estates in Bengal, Madras, Oudh 

laud, and it 'mav*^)le'*nA*]>!!'if'!i'^ the raiyats have a virtual property in the 
not: at auy rate in r • *. include luintral rights ? 1 should think 

• as settled till we have » = but the iioir.t cannot be regarded 

.v.« i» ,w 

r.L. 
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and elsewhere, the right of the lanJlord to minerals is 
admitted ; because even if it v/ere open to question (and 
opinion is not unanimous on this point) it would be im¬ 
politic to disallow it. 

(2) In non-permanently-settled estates (landlord estates, 
village-estates and other), where there is no specific 
provision of the legislature, there is no general rule as 
to mineral rights. Even in diflerent parts of the same 
province, the law and facts of the case may be diflerent. 
AVhen the question arises in each province, it will have to 
be answered for that province only, in accordance with the 
practice of Government, and with judicial (or otlier) prece¬ 
dent. But the Secretary of State has added that, as a 
general rule, unless there is any distinct judicial precedent, 
or proof of established law or practice to the contrary, 
mineral rights must be presumed to belong to the 
State.^ 

In connection witli this, it may be stated tliat in all the newer 
provinces, as well as in Bombay, it has been found possible 
specifically to settle the point. Thus the right of the State to 
minerals (to a greater or less extent, — the precise words of the 
law must be referred to) has been declared by law in Bombav,'^ 
the Panjab,^ Ajmer,Central Provinces,^ Burma,® and Assam.'^ 
In the North-^^'estern Provinces, the matter will have to bo 
settled on the principles just stated; and I believe it is intended 
at revised Settlements, to introduce clauses in the records whiclj 
will determine the point, at least as regards new mines. lu the 
alluvial plains, the matter has very little importance;-aild the 
only mineral deposits of consequence are in the hills, where 
reservations in grants of waste land will probably do all that is 
required. 

^ Tliis .seems to be the reasonable conclusion. There maybe some general ih^bl 
in land, but we know that it was legally very ill-dehiioJ under N.atnc systems. 
Our Government has desired to concede to the landowners wliatever th(*y n\v. 
e()iiitably entiiled to, i)Ut it is obvious that Oovermuent is the natuial owner of 
nil re.sidiiary rights that are not sliowii to vest in the liolder of private lands 

2 Act (n)V of 1879, sec. 60, ' 

3 AciKYll on887, sec. -ll. 

Itegulation II of 1877, ^ec. 3. 

5 Act XVIII of 1881, sec. 151. 

^ Act II of 1876, sec. 8, and Upper Burma, Rog. Ill of 1889 sec. 31. 

' Keg. I of 1886, .secs. G and 9. > • • 
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(8) In waste lands, tlic riglit to minerals remains with the 
Crovernment ; and it is held that grants of waste which do 
not specifically include mineral rights, do not convey them : 
except in the case of those absolute grants spoken of as 
*’ fee simple ” grants. In all modern leases under the 
revised rules, a reservation of the Government right to 
minerals is specifically made. 


JJ'dstc Lands. 

The right of the State to all waste lands not lawfully occupied, 
nor forming part of recognized estates, is, for Forest officers, the 
most important head ; and a hidcf historical retrospect is neces¬ 
sary. I’here can he no doubt that — if we go hack to the early 
Hindu kingdoms, and the palmy days of the IMughal Empire 
mid the Dakhan Muhammadan kingdoms, a right (of some sort, 
and however undefined) of private persons in cultivated land, 
was generally recognized. Only the waste and unoccupied laud 
was at the disposal of the Euler. We do not find, for example, 
that the laws of IMauu (a well-known Hindu text hook) or the 
Muhammadan law hooks (written long after 3ilanu) ever claimed 
for the King, Eiija, or Emperor, a right in all land, or asserted 
that he was the only person entitled to be called the owner or 
landlord. But historical cii-cumstances gradually produced an 
alteration. Later conquerors developed the natural idea that 
they became owners of all land by their conquest. I cannot 
:go into the whole subject,^ hut briefly state the fact that 
gradually, the later Hindu or Efijput Sovereigns, chiefs, and 
princes, and the Muhammadan princes like the Nawah of 
Bengal, the Nawab of Oudh, the Nawiib of Haidariibad, the 
•Sultan of Mysore, all of whom were either conquerors, or had , 
thrown off allegiance to the Mughal Emperor at Delhi and set 
np as independent, all ot them claimed lo be absolute oicners of 
cry acre oj the land iii their dominions. 

All ^ their subjects who directly cultivated or held the land, were 
■OP y raiyat ” or dependants (“tenants” as we should call tliem) ; 

lej were allowed irrdoed to hold their cultivated lands on certain 
terms, and cverr to errjoy a hereditary right, "at least to some extent; 

It is more iktailcil in my “ Laud Systems of British Imlia ” (Vol. 1. p. 

1 - 2 
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Lut the only real private property allowed, w^J.s when the king made 
(in perpetuity) a revenue-free grant of land, or recognized some 
nohle (or official) family as holding a permanent estate. This was 
generallv, the state of things in Bengal, in Oudh and the N. . 
Provinces j and probably in the Panjfib, in Madras, and in the 
Marfithii dominions of Bombay, when the British rule began. A 
similar claim is actually made at the present day in Haidardbad, in 
the States of Gwalior and Indore, and generally in all ^Native States 
and Chiefships whatsoever. 

The British Government legally, i.e., by the usual principle 
of civilized international law', succeeded to the dc facto rights of 
all conquered or ceded States—as they existed in the end ot 
the last century and in the beginning of this,—because they 
were public rights, established (however arbitrarily) by the 
unquestioned pow’er of the local Eulers. At the same time 
the British Government was aware of the impolicy of such a 
wide claim, and must have been more or less aware ^ that it w'as. 
a comparatively recent one, and not really consistent either ■witlr 
the old texts, or the practice of the ancient Hindu Eajas, or 
of great Mughal rulers like Akbar or Jahangir. So that the- 
statements made on the subject in the preamble to Eegulations- 
(and the like) are not always very consistent or exact. But I 
believe I am right in saying that the general intention of 
Government was to make a beneficial and not a selfish use of 
the claim ; that is to say, it would assert the general State right, 
only as a convenient basis from w-hich it might proceed to 
regulate, confirm, or confer, practical, working, proprietary-titles 
in favour of the various persons equitably entitled thereto. 
In some cases it declared a formal landlord-title, as iii the 
case of the Zamiudars of Bengal, the Taluqdars of Oudh,. 
and the village owners in the North-West. In other cases it 
conferred v,practical right, which it did not call “ proprietorship ” 
— but a “ right of occupancy ”—(as under the Bombay law). In 
Madras again, it recognized the “ Zamindars ” of the northern 
and western districts (and some similar grantees and land¬ 
holders in other parts), as formally proprietors under their 


^ I .say “inoro or le.s.s” because in early day.s tlie.se matters had not been 
iuvestigatcil as they liave since been ; and some of tlie early advisers of Govern- 
3nent .Mr. Jarne.s Grant) wrote wliat is quite untenable historically, on thisw 
wibject; and so a just view may have been less accessible tlian it iiuw i.-?. 
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sanacl ” or title deed of perpetual ownership; ^ but about the 
bulk of “raiyats” or peasaut-holders, it declared nothing, at 
any rate directly. Still these latter have been recognized, by 
Judicial decision, as virtually proprietors of their holdings." So 
in Assam and in Burma, ' unless some exceptional provision of 
the law mentions a proprietor by that name, the cultivators aro 
“ land-liolders ; ” but for most practical purposes this is hardly 
to bo distinguished from a proprietary title. 

The only right in these privately possessed and occupied lands 
which Government reserved to itself (besides rights in minerals, 
water, and otlier riglits, such as have been mentioned) was to secure 
its land-rcvcime and regard the laud itself as hypothecated as 
security for due payment (p. 20G). 


But the important point for us is, (and to this the preceding 
i-emarks are^ designed to lead up) that while the Government 
thus recognized private ownership (virtual or actual) in ‘ oc¬ 
cupied land it retained the ancient (and itever doubted) right 
of the State to all laud not definitely occupied by permanent 
land-holders. I have already alluded (in another connection, 
p. 3) to the very little attention given, in early days, by 
Government, to this important right; but in 1828 it'was 
<lefinitely asserted in the preamble to Reg. III. that, “ land 
unowned and unoccupied .... or heino still waste, heloncjs to 
the State.” The law, as such applies to Bengal, but tho prin¬ 
ciple is quite general. 


No doubt Government had deliberately given up a good deal 
of waste that it might liave once claimed. It was always 
<lesirous, in erecting Zamindari and other proprietary estates, 
to let them have plenty of room for extension of cultivation; 
^nd equally so in the^village estates recognized in Northern and 
'Neutral India and tlie Punjab. 

In Madras, Bombay, and all “ raiyatwari ” countries, it is 

■and exact legal position of rniyat.s in Iluvma, Bombay, 

<uip23ll, hidia,” YG. 111. p. 269ir, 

•shall sce^in 1 * Madras Forest Act (V. of 1882) ns we 

ijieiit, ' 1^1‘locture, dciiues wliat laiids are “at tlio disposal” of Govern- 

because the land might not have been actually 

areaol•hul!lahl\vho^^f?“•'^''^^‘^““"‘f‘'' ‘‘ises of right) ai> 

to be) vrulcr o,estate ; it was all (at any rate it was assumed 
ipatii ii as ownedf ihoiiyh not ueccssarily cultivated. 
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otherwise; the system there only regards the actual cultijate 
holdings, and all waste plots remain at the disposal of the 
Government. The holders however, in those countries, made no 
claim to any rights in land outside their immediate holdings 
except for privileges of user such as grazing. ^ In ^ aa ai. 
Government allowed the landlords (called janmi ) to me lu e 
all the waste and forest in their holdings. In Kanara, the same 
process was going on when it was fortunately checked. 

Lastly, it may he added that in the Central Provinces, though 
in the case of Zamiiidari estates, the waste and Forest land has 
been included in the estates as private property, it is made 
subject to a certain legal control (Act XVIII of 1881, sec. 124A). 

But after all these specific allotments of waste are allowed for, 
the residue remains the property of the State. 

Besides the Keg. HI. of 1828 already alluded to, there are nume¬ 
rous other declarations in authoritative documents and Acts, which 
either express (or directly imply) the Government ownership of the 
Waste. 

For example in Nortli Kanara some years ago, a local proi)rietor 
attempted to claim the ownershi]) of the adjacent waste, and was 
resisted by (government. He based his claim (among other things) 
on ads of nser, which, as we shall understand in another lecture^ 
may give rise to easements, but not necessarily to a proprietary 
title." West, J. s<aid that “under British Buie (and he might 
have added —under every other rule of whatever dynasty) the 
principle from which we must start is, that waste lauds belong to the 
State.” ^ 

So too the preamble to the Waste Land Buies of Oudh (1865), 
though not law, still publicly and authoritatively asserts, as a fact, 
that “ under the Native Government all unasscssed waste lands in 
the pmvince were held to be the property of the State,” and that the 
“iFdit has devolved on the Britisli Government and been recognised 
and acted on by it since annexation.” 

The Nortli-West Provinces Land Bevenue Act makes a declaration 
of (Jovernmeiit right in all waste not included in any private estate ; ^ 


^ In ^Madras, in certain districts, there were village landholders who claiiin <l’ 
peculiar rights as “ iriirdsidar ; ” hut that is a detail of tenuro-liistory which 1 
cannot "0 into, and it does not affect the general fact stated in the text. 

'2 Bce^^thc case Bhasknrapim JJoUcctor of Kana^ InJ. Law Eoports (Boiuhay 
Series), \ ol. Ill ; 453 esp. p. 5834. 

- Notilic^ation of novernment of India, May 2Dth, 186 d. 

^ Act XIX of 1873, sec. 58. 
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the Bombuj Code docs the same^ and the Panjab Act" makes, bv 
tlirect implication, a similar claim. If it is asked why a specific 
declaration was not repeated in the Act XXIII of 1863, which 
specially provides for settling “Claims to wastelands,” it'may be 
answered that that Act was passed when a large proportion of the 
])rovinces had alre«idy come under Settlement, so that there was no 
express occasion to declare it; moreover, as the object of the Act was 
specially to protect possible rights and claims of private persons over 
waste from being over-ridden in effecting Government sales and leases 
of such lands, it was not the place in which to repeat such a 
declaration. 

Ihe right of Government to all waste land not owned or occupied 
in practically proprietary right, may then be taken as q\iite beyond 
dispute. 


Not only is the Government the owner of Avaste lands (not 
expressly or impliedly allow^ed to belong to certain estates), but ' 
the existence ot rif/Jits of nscr which may have growTi up, does 
not deprive it of the ownership, though they may burden or 
limit the exercise of ownership rights.^ 

The detail of the actual orders passed from time to time, for 
the disposal of Government Waste lands, must be looked for in 
the revenue Handbooks. ^ I can only briefly mention that it ^Yas 
only in 1861, that the attention of Government was definitely 
turned to the whole subject of the utilization of AVaste Lands ; 
rind Lord Canning sent home a minute, in xvhich various 
measures were proposed. Forest estates were not however as 
>et thought of. Ihe question was lo encourage agriculture, and 
special cultivation such as tea, coffee and cinchona. At first 
the lulcs indicated that the proposal xvas to sell waste lands 


; See sec. .37 of Bombay Act V of 1879. 

compare also Act IV of 1872, sec. 48. The 
‘SUUjtct IS UOt mnutinnui m flm nn.U-* \rt4- _ » 



notice fsep ^ c^entrai rrovinccs ; the Act only takes 

them aftoiAlir ^ clauns regarding waste land that had been disi)osed of, to bar 
" I nS 6ate of Settlement. ^ 

Kanara on the importance of the principle (recognized in the 

I'roducts on,m nJ" of 1S63). that you may have acertaiu nse of the 

becomim^ oirijrv wood-cutting, etc. and so acquire casements, without 

what is, on the />ecnpation " (p. (55). To become owner you must have 
use. a permanent occupation as ownn\—'not a mere casual 


arraugementMu'ire!! ivmainiiig Wasto lands,—Temainiug that is, after all 
l>rivato estates, were com du' I 
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and that free of any revenue charge. ^ Fortunately for the 
country, so questionable a i:)olicy was only carried out to a 
limited extent; because capitalists had hardly begun to turn 
attention to acquiring land for the cultivation of important 
staples. When it began to he perceived how land was rising 
in value, and how unwise it was to sacrifice the State rights 
in the soil, and also the revenue prospects in perpetuity, the 
policy changed ; and now the Waste land is always leased for a 
conveniently long period ; it is only after real’ use of the land 
has been made by the applicant, and it is evident that he is 
cultivating it, not merely retaining it as a speculation to sell 
again, that the lease-right may be ultimately converted into 
ownership, and that subject to a suitable Land Eevenue assess¬ 
ment. ‘‘Eules for the Lease of Waste Lands — made by 
executive authority (for no other is needed) — now exist for all 
provinces. They have been often revised, and therefore in some 
provinces (c //. Bengal and Assam) it is found that estates arc 
held, some under the old rules and some under the later ones. 
All these rules noiv provide the lands are not available for lease, 
until the Government Forest Department has had the oppor¬ 
tunity of advising as to the desirability of keeping the land for 
Forest purposes. 

I may here mention a point which could not conveniently be 
introduced before ; that in Bengal, the waste not included in 
estates, is found mostly in the remoter districts where there 
were no great Zamindars to whose estates it could belong ; such 
as the hills about Darjiling, in the eastern districts, and in the 
Sundarbans at the mouth of the Hiighli river. In the.. North 
West Promnces, all "Waste adjacent to villages in the open 
country, wrs given up to them.^ Duly in the districts in, or 
verging on, the Himalaya, or again in Bundelkhand (Jhansi, 
Mirzapur, &c.) are there any considerable tracts of uninhabited 
Forest land which remain to Goveniment. But in the Panjab 
and in the Central Provinces where village estates are also 
acknowledged, it was impossible that all the great area of 
adjacent w-aste could be given over to the estates; so^local 
rules were made, under which a certain portion (usually twice 


^ I am speaking genernlly ; in some localities the matter was for some time left 
unsettled. This was tlie case in the Delira Dun district, for example. 
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the amount of the cultivated land—or something of the kind) 
Mas included as part of the village, and the rest M-as cut off and 
separately shoM’ii on the map, as Government M’aste (in the 
Panjiib called “ rakh ' 


In botli provinces last named, the surplus M'aste, if M'oodcd, was 
more or less recognized as Government forest land; but as village 
cultivation extended, it has often been found, either that tire allot¬ 
ment of M-aste, as originally made, was not satisfactory; so that at 
<iny late tlie uks of the M’aste had better be assigned to the villages; 
in some cases the laud is not really adapted for forest purposes, and 
is better suited for cultivation bj lessees.- A great deal of such land 
themfore remains as “District Forest” or under some similar desig- 

nation, not under lorest law, but still distinctly Government 
property. 


It may be added that in provinces like Madras and l^ombay, 
where the tenure of the villages did not admit of areas of 
“ waste ” being absolutely made over to them, provision was 
usually made for setting apart waste lands to be used for 
.p’azing and M’ood cutting; so that even there, it is chiefly 
m mountain ranges and less inhabited parts of the country 
that there are large areas of forest and waste land, subjected 
to more or less regular Forest Conservancy. Of late years 
there has^ been a tendency ..to subject these village lauds also 
to some kind of conservation, M’hich is eminently desirable. 

-Iftcr making all allowances for such cases as are above 
iilluded to, there are still very large areas of timber- and 
other forest, and there is no doubt about keeping some 
(at least) of it as permanent forest. But so large is the total 
■available wooded area, that much of it must ultimately pass 
under the plough, or bo used in other ways. This subject , 
■howeTCr cannot be dealt with till we come to speak of the 
positive provisions of the Forest Acts. 

One other matter regarding the general condition of the 


liill frii flcf matter long remained unsettled in the districts (containing 

In tlin l^wer hill jungle) like Ktiiigra, Jihlam and Iia\valpind(. 
rrovincPQ^^ Ajmer, acting on the Sottieinent system of the Xortli We.st 

hfl(] nn was given up and divided among the villages (wlio veallv 

rVl this was regnitted, and the Ajmer Kegulaiioh 

inrmpH P^<^vidcd for the recovery of control o\ er suitable areas of v;aUo to bo 
ibr essential, in that precarious climate, not only 

1 en ing tlie soil, but to yield fodder in times of famine or drought. 
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Government waste lands, must here receive only a preliminary 
notice ; it will again come before us in another connection. 
The result of the long-continued neglect of the waste areas, 
and the uncertainty in which the question of their retention or 
abandonment remained in some districts, was, that the adjacent 
villages (to say nothing of the ruder tribes living in the forest) 
were allowed to make unrestricted use of the waste lands, and 
so (gradually) fixed practices of grazing, wood-cutting, ^c., grew 
up; and when ultimately it was determined to form these waste 
lands into Forest-Estates, or to sell or lease them for other pur¬ 
poses, more or less difficult questions arose about what had come 
to be considered as rir/f/ts of grazing, wood-cutting, and the like. 

I shall hereafter explain (Lecture XVIII) how the Forest law 
deals with the subject; but here it is convenient to mention that 
before a Forest law was thought of at all, an Act was passed 
(XXIII of 1863) for the disposal of all claims in or over waste 
lands, whenever it was necessary to have such questions deter¬ 
mined in consequence of a proposal to lease or sell tlie land. 
The Act is very badly worded, and the machinery for settling the 
claims, so cumbrous and impracticable, that I have never heard 
of any use being made of it. 

±he subject of waste lands has takeix up so much of our time^ 
that we shall be in some danger of forgetting the other heads of 
Government property to which, we must now’ direct a brief 
attention. 

(II.) Public Pbopehty in Roads, Waterways, &c. 

It will be desirable next, briefly to notice the right of owner^ 
ship in lands occupied by canals and other public w^orks, by 
railways and public roads.^ 

Eaihvays made and w’orked by Companies are owned by the 
Company; but the land may have been acquired by public 
authority under the Land Acquisition Act ; and in that case 

* The Bombay Code (Act V of 1870, sec. 37) specifically declares that all public 
roads, Janes, paths and bridges, ditches, dykes, fences on or beside the sanio, the 
bed of the sea, and of harbours and creeks below liigli-water mark (/.r.,ithe highest 
point of ordinary spring-tide at any season of the year), the beds of rivers, strSiins, 
iidlas, lakes, tanks, canals, w iter-courses, and all standing and iiowiiig water, 
and all lands wherever situated which arc not the 'property of individuals, or 
aggregates of persons h'A'ally capable of holding property, aro the property of 
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there is a special agreement between Government and the 
Company as to the terms of holding.^ This agreement secures, 
with the force of law, the terms on which the public will he 
entitled to use the railway or other works. 

Public roads are distinguished from mere rights of way 
which one man (or several, or a community) may possess 
over private property. The enjoj'ment of the use of a 
public road is a right which belongs to the public at large. 
The road itself belongs to Government, as is clear from the 
general law. I pass over the technical question as to whether 
the possession of the Government on behalf of the public is not 
adverse and so becomes prescriptive in the course of years : 
and here merely observe that Government exercises, by legisla¬ 
tion, a right to regulate the use of all such public ways. It 
enacts Eailway Acts = and laws for le% 7 ing tolls on roads."' Many 
roads are old Imperial lines, which have been public property 
for generations past; and whenever a new road or State Railway 
is made, the land is acquired by public authority and paid for 
out of public revenues, so that no possible question can arise 
about It. I may also mention that it is a well-known principle 
of law as establishing the State ownership of public roads, that 
>10 private iiidindual can bring a suit to remove an unauthorised 
obstruction, even thougU he own laud on both sides of the road; 
unless, indeed, he can show some special damage to himself 
over and above the general inconvenience.^ The obstruction 
can only be dealt with by the public power, ?.c.. bv the Ma<ns- 
trates. ‘ ° 


Bridges constructed at the public expense over rivers, Ac., 

aie eiidenth part oi the road and governed bv the same 
principle. 


The beds of canals and their inspection roads, spoil banks, Ac., 
are all on land which was either Government property under 
the former Native rulers, or has been expresslv acquired in our 


Oovernnient, nml may be disposed of by Government officers, suldect to riglits-of- 
7 A rights) subsistin'? on it. 

Act .\ of 18(0, see 40. The agreement has to be published in the Gazette of' 
■India and in the local Gazette. 

* Act IX of 1890. 


^ Acts VUI of 1851 and .\V of 1861. 

■' See Civil Case No. 72, “I’anj.-tb Record,” 187t. Tlio whole oucstion has 
»cen c.vhaustiyely examiniM, and all English and other authorities reviewed, in 
Ihrahba Arja, 1. ]{. Bombay sericB, II, 457. 
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own times. Tlie preamble to the present North Indian Canal 
Act (VIII of 1873) * therefore contents itself with asserting the 
right of Government to use and control the water of all rivers 
and streams flowing in natural channels, and of all lakes and 
natural collections of still water. The power to remove obstruc¬ 
tions in rivers is also declared by Act ^ III of 1873. Navieja- 
tioii is also provided for, and tolls on rivers are levied by 
public authority (e.f/.. Act I of 18G7, North-West Provinces). 
Ferries, when they are of a public nature, and not merely 
crossing-places used by individuals or the inhabitants of a 
village, are also regulated by public law.' Government, under 
the Forest law, also asserts the right of control of rivers and 
their banks, or so far as concerns the transport of timber. 


(III.) Pkopebty acqtjibed under the Law for the 
ACQUISITION OP Land for Public Purposes. 

It is a general maxim that private right has to give way 
where the public welfare demands it; but under any ordinary 
circumstances, if the public welfare demands that private 
property be converted to a public use, a fair and full compensa¬ 
tion must be given (pp. 75, 6). 

It is necessary that this subject should be dealt with by law, 
first, because we want it to be settled what is a “public 
purpose” and who is to be the judge of the necessity for 
nciiuiring the land ; and next, because when the question of 
copipensation comes up, there are various interests requiring 
to be kept in due restraint. For instance, there is the 
temptation to the owner to put an extravagant price ’ on his 
property; and the probable inclination on the part of the jury 
or arbitrators, to be over-liberal in awarding payment which 
will come out of the Government treasury; whereas in truth, as 
the money paid comes out of the public pocket, it is the more 
particularly necessary to see that while the owner is fairly 
treated, the publicds not overcharged. 

Again, in connection with the grant of compensation, arises 

^ See also Bengal Act YI of 1876, and Canal Acts of Bomha}’’ and ^ladms. 

- See Act XVII of 1878 for Kortliern India; Regulation VI of 1819, and 
Bengal Act { of 1866 ; Bombay Act YII of 1379 ; Act II of 1873 for Burma; 
HadiTLS Act I of 1873, 
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the importaut question, what is a fair amount ? what circum¬ 
stances giving value to the property, ought to he taken into 
consideration, and what excluded ? I may have a private 
garden, which I would not sell for ten times its market value ; 
am I to be allowed anything for the loss as it affects my 
feelings, or am I only to get the market value ? ' Lastly, what 
is the best procedure to adopt for hearing and deciding claims ? 
These and such like matters are, therefore, settled in all 
civilised countries, by law. In India they are now provided for 
by the Act X of 1870, “ The Land Acquisition Act.” It is cf 
general application, and is extended to Berar.^ 

The term “ land,” it is to be borne in mind, includes benefits 
to arise out of land and things attached to the earth or 
permanently fastened to anything attached to the earth. It 
must, therefore, include houses,- rights of occupancy in land, 
I'iglrts to a water-course, to pasture, and to jungle produce, 
&c., Ac. 


By sec. 4, the Local Government may issue a notification that 
certain land is li/cefy to be required. When the notification is pub¬ 
lished, jjower is given to the proper officer, to examine the place, 
siuvey, dig or bore into the soil, and do all other acts necessary to 
ascertain whether the laud is adapted for the purpose. He may 
place maiks to indicate boundaries, levels, Ac., and if necessnvy, he 
may cut crops or clear away" jungle. But compensation for such 
preliminary acts has to be made. 

When it is determined that land is required either for Government 
or for a Company (registered in India or constituted by Act of Par¬ 
liament or Letters Patent^, a declaration to that effect is made by 
Government under the signature of a Secretary or some officer 
authorised to certify the orders of Government.'’ The declaration, 
"■lieu made according to law, is conclusive proof of the public 
necessity, and that the purpose is a public one.^* The declaration 
to be jmblished in the Official Gazette, and must state the 
t istiict or other territorial division in which the land is situate, the 
purpose for which it is needed, its approximate area, mud, when a 


t\l ?°^>Ucation of 4tli July 1870 
the General Acts. 


Noto to Legislative Depai-tment edition of 


])Q requires that if a house, building, factory, &c., be taken, it must f 

?n)l)iiea V 1 owuer so requires—not merely a par4; (see sec. 55). The i\ct on 
things on it, for the occasion can reallv never arise tli 
sliould Kiiuiio to take pec 


. all 

.... , only 

the occasion can really never arise that 
T1 » v'" Kquiro to take people’s moveable ])ropei’ly. 

-torest Act Vil of 187S expressly declares that if land is wanted ^or a 
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plan has been made of the land, the place" where snch plan may bo 
inspected. 

The Local Government may now proceed to acquire the land. The 
Collector is the'official who takes order for acqiiiring it. 

Public notice^ is given at convenient places on or near the land, 
that it is about to be taken possession of, and that claims to^ compen¬ 
sation should be sent in to the Collector. On the day fixed, the 
Collector takes the claims into consideration. 

He first makes a summary enquiry, so as to fix what appears a 
reasonable compensation ; this he tenders. If the parties attend and 
agree to the Collector’s proposal, the latter makes an “award 
accordingly, and there is an end to the question of compensation : 
otherwise - the matter has to be referred to “the Courtfor determi¬ 


nation. 

Two assessors, one chosen by tlie Collector, the other by the in¬ 
terested persons, are to be appointed to aid the Judge in deciding the 
compensation. 

The Act prescribes w^hat points are to be taken into considera¬ 
tion in aw’arding compensation, and w^hat are not.’^ 

Generally speaking, all direct loss that is caused by taking 
away the land from the owmer’s other property, is compensated, 
ns well as the loss of the land itself. Among things not 
compensated, are improvements purposely made with a view to 
claiming an excessive price, and the fancy value or prciiiim 
(ijfe.ciionls which an owner may be disposed to put on his land 
beyond its market value/’ 

In fixing compensation, it can never be more than w^hat is 
claimed, or less than what is offered by the Collector on behalf 


timber depot, a plantation, or for any of the purposes of the Act, this is to he 
deemed a public purpose (sec. 83). Such a declaration is, peiluips, hardly 
necessar}^ since the Land Acquisition Act itself makes the'declaration of Govern- 
meiit that the laud is wanted for a public purpose^ linal; so that if Goveniment 
were, to judge that any purpose whatever was a public purpose, and to make the 
declaration accordingly, there would he no calling the declaration in question 
(sec. d). Where land is wanted fur a Company, there are certain conditions to 
be fulfilled, for which tlic Act must be referred to. 


^ Sec. 7. , . . ■ 

- For details as to the prc(3ise circuimstauces, sec the Act itself. 

2 Tlie “Court ’' is, in all Regulation Provinces, and also in Lower Burma and 
Sindh, the principal Civil Court of original jurisdiction, and in the Non-Regnla- 
tioii Provinces (other than Burma and Sindh) the Commissioner\s Court, by deti- 
iiitiou in sec. 3. 


^ Secs. 24, 25. ... 

^ The dmnclination, tliongji not allowed as an item in the valuation, is praeti- 
<ially allowed for afterwards, since, by sec. 42, the Collector pays an additional 
15 per cent, on the amount awarded, in consideration of the compulsory nature 
of the triiusaction. 
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of Government; ^ unless, indeed, tlie person lias, without reason 
(of which the Court is to judge), refused or omitted to mahe 
a claim ; then the amount may be less than the Collector’s 
tender, and 6f course cannot exceed it. 


If tlie Court and one or both of the assessors,' agree as to compen¬ 
sation, there is an end of the matter. 

If the Court differs from both the assessors (whether they agree 
witli each other or not") tlie Judge’s opinion prevails ; but there is 
an aiipCid on the part of either the Collector or the claimant to wliat 
is (rather curiously) called the “District Judge.” I say curiously, 
because in llegulatlon Provinces, the Court is itself that of the 
District .ludge, and the appeal would lie to the Civil Jtid(/e (of the 
Division). In the other Provinces, where the “ Court” is that of the 
Commissioner or Divisional Judge (except in Burma and Sindh, 
where it is the District Court) the appeal would lie to the Ili<di 
Court.’ ° 

In any case, if the proposed award exceeds Ks. .“>,000, the appeal is 
to the High Court. Speaking generally, the Civil Procedure Code 
governs the proceedings.'* 

There is no other way of contesting an award than the appeal just 
mentioned; and a civil suit cannot be brought to set it aside.’ 

There must he no delay in paying, after possession is taken, or 
interest at 6 per cent, begins to run.® 

It is also practically important to public officers, to observe the 
difference betueen taking up the land they reejuire by cousoit or 
private arircemcnt, and by operation of the Act. In the latter 
case they get the land on an absolutely clear title and free of all 
incumbrances.' In the former, they take itwith its incumbrances; 
so that, although taking by private agreement saves a good deal 
of trouble, this method should only be adopted when there is no 
risk oj ant] defect in the title, or of there being any incumbrance. 

All the provinces have local rules (in Circular Orders issued by 
the Board of Revenue, the Financial Commissioner, or other 
Chief Controlling Revenue authority). These prescribe the form 


^ Sec, 2u. ' 

- Sec. 30, see note to Legislative Department edition of the Act (General Act.s, 
Vol. 2, p. 1234). 

Or tile Chief Court of the raiijab. 

Sec, 36. 

^ Sec. 58. As to costs the Act itself must be con.sultcd. 

Sec sec. 42. Of course if there is an appeal, *lho time for that must oxpin 
lir-st. ^ 


Sec. 16. 
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in which public officers must report to Government when they 
require to take up land, and the details necessary to ho sub¬ 
mitted. Every officer null therefore refer to his provincial 
Circular (as well as to the Act itself) for practical guidance in 
any actual case. There is often much work for the Collector to . 
do (sometimes requiring the services of a special officer) not only 
in awarding compensation, hut in determining the deduction 
from the revenue-roll which has to he made consequent on the 
expropriation of the laud. 

This brief account is only designed to familiarize the student 
with the principle that the public necessity may override private 
property rights, and to tell him the main outlines of the pro- ■ 
cedure by which compensation is awarded, and disputes regard- •' ^ . 
ing the amount of it settled. • . _ 


o.>^ 
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LECTURE XYI. 

. ’ THE SEVERAL CLASSES OP FOREST CONSTITUTED ; AND LANDS 

■ AIADE SUBJECT TO THE PROVISIONS OF THE FOREST LAW. 

.The last Lecture may perhaps have seemed to lead us away 
. from llie direct subject of Forest law : hut it was necessary, not 
only to explain how the State became owner of waste lauds, 

* , forests and jungles, but also to describe what other properties 

, • ' Government possesses, and in particular to notice the law under 

■ which Government can acquire, for public purposes, such property 

• ■ _ usdt" declares to bo so required. This latter subject indeed is 

‘specially mentioned in the Forest Act; for Government some- 
• times expropriates parcels of land in order to complete and 
consolidate Forest areas. At any rate this examination of the 
origin of Goveiiimeut property in general, has put us in a qiosi- 
tioii'to understand the broad statement, that the rnjhi of 
(joicv)iMeut to nil uiicultii'dtecl, unuppvopTiatcd- loud is the hcisis' 
f- on 'which the Indiau Forest Law proceeds. AYe have now‘ to go' 
ii-step further, and take note of the fact that the waste land 
available for Forest purposes was not found in a uniform condi¬ 
tion ; ■ it had been so long neglected, that the rights of Govern¬ 
ment had not always remained intact; and more especially, 
uumerous rights of user or easement had grown up. Conse¬ 
quently the Forest law had to be prepared with provisions 
■'vliich would meet the different states or stages in which the 
lands it dealt with, were found. Kot only so, but the law had 
(on grounds of convenience) to contemplate certain differences 
in the treatment of areas which, legally speaking’ were on the 
same footing as regards rights. It had also to take some notice 
of Forests which were not State or Public Forests. In short, the 
orest law deals -with several classes or kinds of Forest Estates ;■ 
and wo must proceed to examine what the^e are. 

While speaking in the last Lecture of the Government right in 
the waste, I indicated the fact that for many years “ the waste 

F.L. , ■ 0 
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liad remained quite uncared for; and that a still longer time 
elapsed before Government thought of utilizing it on the large 
scale for Forest purposes. The consequences of this delay were, 
that the inhabitants of the villages (some of which were ancient, 
others of later growth) became accustomed to go into the 
neighbouring waste, and to graze in it, cut wood and even break 
up plots for tillage, without the slightest notice or interference. 
These customary enjoyments continued for many years,^ and were 
very convenient, if not actually indispensable, to the villagers ; 
in the course of time they were held (as I shall hereafter explain) 
to constitute what are, practically, ‘ prescriptive rights,’ (p. 87). 
Hence, when the State came to exercise its right in the waste 
for (public) Forest purposes, it was found that the land was, in 
many cases, no longer a free property, but was burdened with 
various opposing rights and claims. Not only so, but in some 
cases, special arrangements made at land-revenue settlements, 
had created another modification: the right in the soil itselt * 
was found to have been granted away, and only certain produce- 
rights retained for Government. 

For example, in the Kangra valley (a submontane Pan jab dist)-ict), 
the action of the first >Scttlcnient authorities resulted in this, that 
the waste and Forest was all given over to the village estates, not 
entirely (as was so generally done in tlie N.W. Provinces) but partly : 
the right to the trees and the use of the soil for tree-growing (as 
long as trees grew or could be x>rodnced\ was retained to tlie State. 

There are also other more or less exceptional cases in which 
Government has iioav only partial rights in certain laiids. For 
example, there are cases in which, owing to the law of escheat 
(p. 205) and sometimes by agreement, the State has become 
2 ) 0 ssessed of a ^hare in a Forest, or some other limited interest in 
it. These limited rights and interests may nevertheless he such 
as give the State a h)cm standi for undertaking at least the 
working control of the Forests. 

When therefore the Forest Acts had to open their subject bi/ 
descrihinfi in (jeneral teniis what lands the Government eonld 
proceed to take in hand or deal icith, tvith, a view to Forest Con- 
servancij, it was not enough to refer to all unoccupied waste 

^ lu the case of many of the older villages, they had gone on for generations. 
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land; ” it was desirable to embody in legal phraseology, the result 
of the various stages and conditions above alluded to. These 
conditions may be summed up by saying, that the land is : — 

(1) Either the property of Government alone, or held in shares 
with other co-owners (whether burdened by rights of ease¬ 
ment or not). 

(2) The Government right only extends to the growing produce 
or part of it. 

Hence sec. 3 of the Indian Forest Act (VII. of 1878) provides 
that— 

“ The Local Government may from time to time constitute any 
Forest or waste land which is the property of Government or over 
which the Government has proprietary rights, or to the whole or 
any part of the forest produce of which the Government is entitled, 
a Reserved Forest in the manner hereinafter provided.” (The same 
Mords apply also to “ Protected ” Forests.) 

In the Burma Act it was found possible to express the same 
idea in a simpler way : the words used are “ any land at the 
disposal of Government.” This term is defined (in the Act) to 
mean any land to which, under the Local Land Law (Act II. of 
1876), “ no one has acquired the title of landholder, and to wliich 
no one has a right by lease or-graut from Government.” There 
were no cases in Burma in which Government held only the pro¬ 
duce-right, or only a share in the property. 

So in Madras. Ibis Presidency is, speaking generally, a 
country where there are a certain (not inconsiderable) number of 
large (and moderate-sized) landlord estates {Zamiudans, jwlliains, 
Ac.), and in these the Forest belongs to the landlords. The rest 
of the Presidency is held (in village groups) by landholders, each 
having his own holding (raiyatwari, as it is called); and the waste 
all belongs to Government, whether or not villagers arc allowed 
to use it for grazing, Ac. So the Madras Poorest ^ict (V. of 
1882) also speaks “ of land at the disposal of Government,” 
which is declared to mean ‘•'land not already held by any land- 
liolder, as defined in Madras Act Till, of 1865 ” (an Act for 
Realizing the land revenue). 

Laud is defined to be “ held by a landholder ” when it is held as — 
(1) Zamindiiri (witli a title-deed of perpetual ownership); or, 

(i 2 


WNlST/f^. 


forest law. 



(2) Under a grant of ownership of any kind, 

(3) Under certain special revenue-farming arrangements, 

(4) Paying revenue as ordinary raiyatwiiri land, or held in a 
similar manner and shown on the Government registci. 


This preliminary declaration of the Acts, it will he observed, 
does not give Government any right it did not otherwise possess ; 
nor does it deprive any one else of whatever right he inay legally 
possess; for.the law goes on immediately to require that a 
notice of the propose? to make a Reserved or other Forest shall 
bo published, inviting any one who has any kind of claim to put 
it forward (sec. 4). It will then very soon appear whether 
Government can proceed with the further steps necessary, or 
whether the position of affairs, or the nature and extent of 
claims, is such that Government will abandon its proposal.^ 

So much for the general description of the condition of the 
lauds available to form Forests. We have further to notice, that 
the Indian Act contemplates more than one form of (legal) 
Forest ; it speaks, in fact, of two kinds of State or Public 
Forests. But besides that, it contemplates Village Forests ; and 
also makes provision for certain cases in which Government has 
only a certain share or interest in Forest lands. It also con¬ 
templates a limited control over Private Forests, ivhich can onlj' 
be exercised under certain conditions. 

The following is an abstract of the classes of Forest which 
the Act contemplates—giving first those under the Indian Act (A)» 
and then those under the Burma and Madras Acts (B) : 


(A) (1) The first is the State Forest regularly constituted,' which 
the Act, in deference to usage—but not very conveniently 
calls “Reserved” Forest. I distinguish these as State 


J At the time wlien tlie law was uiulcr discussion, some people were found to 
oiji'ect that these sections entitled Government to constitute as ‘‘IteseiTcd 
Forest,” f.r., to sewc on and place under Forest law, land in which it might 
merely have the right to a part of tlie produce and nothing else.’ Hut the sec. 3 
read with sec. 4, obviously does not entitle Goveninient to do anything beyond 
notifyin" a projiosal. 1 1 was therefore necessary to state in sufficiently wide terras, 
tiic sidici'e of possible operation. In the extreme case quoted, if the notice were 
issued and the examination of claims commenced, as the law requires, it would 
lie found that private rights were so extensive (and the State rights so limited)' 
that it would be impossible to comply with the subsequent provisions of the Act: 
therefore the private rights would be absolutely secure. Government would give 
UP the attempt; unless it were so important to secure the Forest, that it was worth 
while to incur the cost of exprojuiating the whole. It is jrerhaps to bo regretted 
that, by uslight modification of the wording (which could easily have been made), 
this opportunity for objection was not forestalled. 
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Forests excellence, because they alone are properly and 
fully secured: i.e., all the essentials of Forest constitution 
are observed ; the boundaries are legally and strictly de¬ 
termined and demarcated on the ground; all rights (of 
every kind) are inquired into, recorded and authoritatively 
dehned and provided for, in a manner to be presently de¬ 
scribed ; all other rights not recorded, are declared ex- 
tiiiguished ; and no new rights are allowed to grow up by 
prescription. 

(2) The second class consists of what are called “ Protected 
Forests,” which are also made out of the same kind of lands 
as the “Reserved ” Forests (sec. 3) : they are however only 
provided for as regards the settlement of rights, in an 
imperfect manner (of which presently). 


[No interference is contemplated with waste lands that 
are not made either Reserved or Protected Forest ; but it 
should bo remembered that a large area remains as ‘ ‘ Jjistrict ’ ’ 
horest, and Avhat not (p. 217). This area is )iut under the 
Act, though of course capable of a certain protection against 
encroachment and unlawful occupation, under the Land 
Laws and the general law of property; and it remains the 
property of Government.] 

(3) The Act contemplates the formation of “ Village ” Forests 
which, as the provisions now stand, are only Forests of the 
first class (above), assigned on certain terms, for the benefit 
of the village. 

(4) The Act provides for the control of forests in which 
Government is interested along with private persons {foreta 
indivises of the French law). 

(5) The Act contemplates the protection of trees belonging to 
Government on private lands (see p. 207, as to Royal trees). 

(6) And a certain control over Private Forests and waste 

lands, in special cases only. , 


(B) The Burma and Madras Acts are different. 

(1.) They acknowledged the State or Reserved Forests (with 
the above-noted characteristics) as the only class of State 
Forests (fully owned by the Government). 
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(2) The Bunna Act coutemplates the formation of Tillage 
Forests direcihj ,— out of available Government waste or 
forest land. The Madras Act does not contemplate 
“Tillage ” Forests at all. 

(3) Both Acts contemplate extending a general protection by 
means of rules (for utilization of j)roduce and general 
safety of the area) for all waste and forest lands at the 
disposal of Government, whicjn are not formally constituted 
Forest Estates. 

The other heads are also provided for as usual; hut Private 
Forests do not exist in Burma, and arc therefore not mentioned 
in the Act for that province. 


(1 & 2.) “ Reserved ” mid “ Protected ” Forests. 

I must now devote some few paragraphs to explaining how 
the Indian distinction of “Protected” and “Beserved” (State) 
P’orests arose. 

I must first call your attention to a principle fully acknowledged 
in Europe, and not, as far as I am aware, ever questioned by any 
exjjerienced Forest officer : that in all cases udicre rifilits of user 
exist, and where, if they do not, the policy of Government 
causes a liberal grant of “licences” or “ concessions” for the con¬ 
venience of villagers, it is absolutely essential to secure the con¬ 
tinued and prosperous enjoyment of these rights or concessions 
— if for no other pmqocse —that the P’orest should be properly 
cared for and bo under legal protection. And this proper care 
involves the existence of conditions already indicated, viz. ; — 

(1) Clear and defined boundaries— 

(2) A settlement of rights—an authoritative decision, that is 
—as to exactly (or as exactly as circumstances permit) what 
rights have to be exercised and to what extent ; and— 

(3) A prohibition against all unauthorised diminution of 
area; and abuse of the soil and growth ; as well as against 
the gradual growth of new prescriptive rights. 

It may be said Avitiiout any qualification, that any forest reallj’ 
permanently wanted—aliy forest which is expected to go on (in 
a healthy and successful condition for generations to come) 
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supplying anjf class of material, wlietlier it be teak, sal, or 
deodar trees, tor public ivoiks and railways, or (no less) small 
timber, fuel, grass, and other requirements of villagers—must 
have these operations.carried out in it. 

It is inconsistent with all experience to assert that forests required 
chiefly for the orclinaiy grazing and wood-cutting of villagei’S, need no 
care, no settlement of rights, and no closing and no regular plan of 
working (liowever simjilo and unteclinical). 

It is quite true that dcfjrees of cultivation may vary. Valuable 
forests of “gigantic teak trees” may require a higher degi-ee of 
cultivation than others; but it is not true that other forests can go 
uncared for and with no restriction on their use. 


Demarcation and settlement of rights, are not luxuries, to 
be applied only to valuable forests destined to one kind of high 
class production ; they are essentials. There is not the least 
doubt that, in the j^rocess of tinie, evcrii forest area (w’hether 
called Protected horest” or not) in whicli various undeter¬ 
mined rights of user exist, and in which the matters above speci¬ 
fied are not arranged, will, in time, disappear of the face of the 
eonntrg. It may take a century to do it, but the deterioration, 
and ultimately complete destruction, of such places, is as certain 
as anything can be.' 


The original framers of the Forest Bill or Draft Act, while 
not doubting this general truth (based as it is on scientific 
giounds, and illustaxted as it has been in the past by painful 
experience), were nevertheless aware that, in India, it was not 
possible to apply a perfect Forest organisation to every acre of 
land that w'as available as Government waste or Forest land, —even 
10 all that was fully available. In the first place, we have no 
data for determining that Indian provinces require 17 per cent., 
or 10 per cent., or any other proportion, of forest to other land ; 
we have to look to the practical possibility of action with re¬ 
ference to the time, money, and strength of working staff 
•uailable, as well as to local conditions. In the next place, it is 
always an economic question, how far,forest is better (in a given 
locality) than cultivation. It may be the nature of the soil 

^ T^ii.settlod ami vague cUiims are always Ibiiiid to grow and grow with the 
apse ol tiino, till a lair settleineiit becomes iiii|Hv;sil)lt : then the wliolo area is 
u|> in despair, and ol course (being k-l't to itself) gets wor.se and worse, till 
neither gias.s nor wood reinain.s. ‘ 
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(suited for trees, but not for corn or rice), or the situation (hill- 
country tracts removed from the general lines of agricultural 
export, or thinly inhabited), determine in favour of forest. But 
in Indian districts, large areas of existing ‘^jungle” or Forest 
land are also perfectly cultivable. , Therefore, under the cir¬ 
cumstances, it is wiser to secure first, tliose tracts which a 
careful inspection shows to be obviously valuable as forest, 
and to be capable of profitable working, or likely to be so in the 
near future; and to leave the areas about which it is uncertain 
what the future will declare. Conditions must there be allowed 
to develope. The construction of a railway, the discovery of coal, 
and such like events, will often produce an entire change in the 
economic position; and then it may be found that the greater 
part of the jungle had much better be turned into fields ; it 
would accordingly be folly to apply an expensive or troublesome 
procedure of demarcation and settlement, which might in a few 
years’ time (or at some future time) require to be cancelled. 

Under such circumstances it was considered best to propose 
the application of a regular Forest jmccdure of complete demar¬ 
cation and settlement, to the area which (on a review of existing 
conditions and probable future requirements) it appeared cer- 
tainlf/ desirable to retain,—whether for growing timber for the 
market and for public works, or (equally) for the supply ot 
grazing and wood for the every-day wants of the population. 
Those areas it ^vas proposed should be the State ” Forests (or 
‘‘Reserved” Forests) under regular departmental control. 

On the other hand, it would have been very unwise^ at 
once and entirely to give up, and throw open to cultivation, 
or to abusive grazing and woodcutting, all the lands that could 
not at once be decided on as suitable to form “ Reserved 
Forest.” Some of them might afterwards prove to be w^anted 
as permanent forest. 

iloreover it ^vas contemplated that, as time went on and tlic impor¬ 
tance of well-managed Forests was better appreciated 0?/ the people 
a desire would grow up, to have real “ Village” Forests—not merely 
tracts of waste given over to the village owners, (for grazing and 
wood-cutting indeed) but wholly free to them to partition and plough 
up if they preferred it^—but tracts to be kept (under a limited ^ 
State supervision and control) as Forest!^, Avhether coppice, or coppice 
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with stauclanls, oi- as mixed grazing and woodland, or in any other 
form of forest. 


Hence, the original, proposal was to extend to these jungle 
tracts and forests, such a limited protection as would be sufficient 
to save them from being cleared away and devastated, at any 
rate for the years during which conditions were developing them- ' 
selves. It was judged sufficient for this purpose : — 

{o) To provide a general and inexpensive demarcation; 

{h) To proliibit the conversion ct the forest into cultivated land; 
except on special permission ; 

Q') To reserve a limited class of valuable trees, to which no one 
would have a right; 

((/) To periodically close portions of the area that might need it; 
and— 

(e) Generali}", to provide for the making of simple rules which 
would only aim at preventing any alncsive acts and would 
facilitate orderly working generally. 


Under such restrictions, it was not intended (nor ^Yas it 
thought in any way desirable) to interfere with existing equit¬ 
able rights of user; consequently it was not proposed to enquire 
into, define, or record, them. If right w'ere pleaded as a defence 
when any Forest officer objected to an act as contrary to the 
rules, it was intended that this should be entirely sufficient. 
For obviously the plea of right could not be set up against a 
prosecution for a destructive act or an abuse of the Forest:— 
rights are always to use, not to abuse. 

• It might indeed be theoi'etically an advantage to liave all rights 
over all waste land in India, settled ; ])ut it would be impracticable, 
owing to the cost, and demand for time. 

Unfortunately, how-ever, when those ideas as embodied in the 
Draft w"crc submitted to the Legislature, they did not find 
acceptance. 

At first probably it was feared, that over-zealous Forest officci-s 
might ignore rights, if they w’cre not recorded ; and that in any case 
dis])utes might occur and prosecutions be started, v.luch wuidd never 
have been begun if the rlyhl was hiown ; and so forth. 


Consequently a provision w'as added in the Act as passed, to 


\ 
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the effect that tlie area might he made ‘‘ Protected Forest/’ 
only after forest rights had been recorded. At the same time it 
Avas felt that, if any regular provision for enquiry and decision as 
to such rights were made, it would be necessary to provide for 
special officers, and for an appeal and so forth; in which case 
there would be virtually no difference between the ‘"Keserved 
Forest” of Chapter II. and the ‘'Protected Forest’' of Chapter lY. 
And so only the existing general provisos on the subject (sec 
sec. 28) were added."^ 

That is briefly the history of the provisions of Act VII. of 1878 
about the separate class of “Protected’’ Forests; which, as the 
Act stands, legally speaking constitute a separate class of forests, 
Tliey are liowever iin 2 :>erfecily organized; and, as I shall presently 
point out, the provision made for the record of rights in these forests, 
cannot be made sufficient for real forest purpo.ses.- 


As regards the Indian Act then, Government waste lands may 
be made into either “Eeserved ” or “Protected ” Forests. As 
the Act stands. Chapter II. prescribes the procedure to be followed 
Avhere regularly “lieserved” (or State) Forests are to be made, 
and Chapter lY. where a less complete procedure is supposed to 
be sufficient for - “ Protected ” Forests. The Act does not con¬ 
tain the slightest indication that one or the other is preferable.'* 
Nor is there any question of interpretation. It is solely a matter 
of policy and of the orders of Government, which procedure shall 
be adopted. Fortunately, the Government of India has never 
endorsed the idea that Chapter IV. should be the one generally 
applied ; and therefore it has, in practice, been made use of 

^ III the debate in Council as reported in the Gazette, it appears that a new 
ai’giinient was put forward. It was suggested that the procedure for •' rrotected ” 
Porests would be found sullieieiit lor the great bulk of Forests —those wanted for 
the siip[»ly of ordinary material to the po])ulation ; and that the j)roceduio of 
Chapter II. would only be exceptionally needed for very valuable,Forests growing 
large timber. This view, liowever, has never been adopted by the Government of 
India, hi itself it is absolutely fallacious (p. 2^31), and simply shows the elfects 
of the half-acknowledged belief, against which 1 have warned you, that forests 
wliose chief object is to yield grazing and small-wood for the people, need no 
settlement nor any special management, but will go on for ever sup])lying this 
humble class of materials. 

It was not intended to be : the object was to secure at least the principal 
rights, against an}’’ (possible) encroachment of the Forest officers ; not at all to 
secure the estate or facilitate Forest Conservancy. It was supposed thfit the llalcH 
would do all that was needed in that diicction. 

- JS'or of course does the mere order, C’iiaptcr II. coming before Chapter IV., in 
itself indicate any prefcrci.co. 
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Imiefly Avlierc there were difficulties in the way of carrying out a 
better procedure^ or where there were so few rights (or none at 
all) that no serious question was likely to arise. 

It will he the duty of well-educated Foresters to bring all their 
skill to hear against the employment of Chapter lY. when it is 
clear that rights of user are claimed, and that a iiermanent • 
rcfinlar forest is wanted. 


For there is this danger, that, when, in any case, officials fear the 
ex[)cnditurc of time and money or the complication of interests that 
may exist, they may be tempted to resort to Chapter IV. instead of 
proceeding under Chapter 11. This, in the end, would be poor policy : 
because if there are numerous demands (in the shape of rights) on the 
horest in any localit}', it is an indication that Forest verp much 
minted, and therefore that its preservation and inceased productive¬ 
ness arc ot great importance ^/br the sati\faction of the wants of local 
riglit-holders. To put the Forest on an unstable or unsatisfactory 
footing in such a case, is the surest way (in the long run) to cause 
ultimate injury to the rights, because the Forest will in Time cease 
to satisfy them. This is only doubtful to those (if such still exist) 
wlio do not believe in the necessity of Forest Conservancy. 

I do not doubt myself, that tliose responsible for sec. 28 as it stands, 
always contemplated some record which would not go into any vexed 
<luestions, but was by them regarded as sufficient, without such 
power. But it has of late yeai'S been attempted to maintain that 
under Chapter IV., a tolerably practical settlement can be made. It 
is advisable therefore to state briefly, why this is not the case. All 
uiiiior difficulties may l)e ignored ; and it may he conceded (at any 
mte for the argument) that an officer might be appointed under the 
Act to make an enquiry into rights;^ still he would have no power to 
decide about-r-that is to say to define— the rights. In nine cases 
<>ut of ten, rights in Indian Forests are claimed in the vaguest and 
most general terms, and the really important duty of the enquiring 
officer is to bring the vague rights into a definite form, and that 
authoritatively : he must settle (for example) what sort and what 

oflicer appointed generally to record rights (see the definition claii.so i>.v. 

Forest Officer”) would be appointed to exercise certain functions under the Act, 
‘Uul therefore be (legally) a “Forest Oflicer.” Tlie Act suppbscs also tjjat an 
'iinjuiry and record may have already been made at a Land lievenuc Seltlomcnt 
or tSurvey ; but in t)ractice this is rarely if ever the ease, and if rights are nicu- 
ttoued at all in Settlement records, they will be sure to be undefmed rights. 

1 take this t>pportunity of mentioning that under sec. 71 (India Act), a Forest 
dflicer can be empowered to summon witnesses, &c , r.nd take t^videnec; but cannot 
be vested with power to hear argument, decide claims, or do aiiytliing in tlic 
Uature of authoritatively delining or determining the limits of rights. 
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number of cattle are to bo grazed, and the like. No one who has 
had the slightest practical acquaintance with the work of settling 
rights, will doubt, that fixing their limits and their reasonable mode 
of exercise, is the essential work : merely to record vague or general 
claims is of very little use, as far ils the safety of the forest is 
concerned ; and very little advantage to the right-holder. 

In short, what is wanted is a power of equitable decision ; but it 
requires an authority given by law to pronounce such a decision; 
and obviously it is further desirable that there should be an appeal 
when either the right-holder is not satisfied, or when the person 
appearing on behalf of the Forest, thinks that some excessive or ill- 
founded riu'ht has been declared. This authority could not, I submit, 
under any fair reading of the Act, be created or conferred merely by 
a .Rule made under sec. 75 (see p. 193). When it is added, that 
the Act does not make any provision for requiring claimants to come 
forward ; or for the extinction of rights which, after due effort to find 
them out, arc not brought to record ; when it contains no })rohibition 
against the growth of new rights ; —and no prohibition to the sale or 
barter of produce obtained by exercising the rights, or even of tiie 
sale of the right itself ; it will be obvious (without going into several 
other matters of minor difficulty) that rights can never be satisfac¬ 
torily and permanently settled under Chapter IV. Indeed, as I have 
already said, though the provisions may secure certain ri(flits^ they do 
nothing to secure the Forest ; and were not intended to do so. 

There arc, however, circumstances under which it may bo 
advisable to constitute ‘^Protected’' Forest instead of regular 
Forest, and these are : — 

(1) As a measure adopted in the uncertainty whether perma¬ 
nent Forest will be required, or whether it will not be better 
at a future time, to give up the area to the plough or to the 
tea or coffee planter. 

(2) As a measure adopted when the right of Government is 
imperfect ; or when altogether, the legal or other local con¬ 
ditions are such that the practical difficulty of applying the 
procedure of Chapter 11. would be too great; and it is better 
to adoj)t Chapter IV. than to do nothing. 

(3) It would suffice in cases where it is known that the rights 
claimable are few or simple, and such as cannot Seriously 
threaten the conservation of the forest. The objections 
stated to the policy of constituting ‘^Protected Forests’" 
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instead of Ixeserved,” obviously apply when there is a 
question of many rights ; if an area has no rights burden¬ 
ing it, then no obstacle to management arises : as long as 
clear demarcation takes place, no difficulty will be found. 

It will be observed that neither the Burma Act (or Regula¬ 
tion), nor the Madras Act, acknowledges any such class of Forest 
estate as “ Protected Forest.” The corresponding chapter (IV.) 
in the Burma Act, deals with.the.general protection of teak and 
other trees notified as valuable, outside Forests; and with pro¬ 
hibiting the use of the grazing, and of any natural produce of 
CTOvernment waste lands, except according to Rules to be made : 
and the Rules (sec. 88) do not prohibit any act which is done by 
permission or in pursuance of a right. This is as it should be. 
Here you observe a general care auil protection given, wbicli will 
prevent any gross acts of abuse, and anj* loss of area by squatting 
and clearing; this is sufficient, not perhaps for permanent Forest 
Conservancy, but for a time, while conditions are developing 
themselves. In the end, such areas will either be given up to 
cultivation, or, if the rights are found pressing (and therefore 
proper arrangements for their continued supply become desir¬ 
able), the area will be made into State or Village Forest. 

The Madras Act has followed the Burma Act. Under 
Chapter III., rules may be made (and sec. 27 contains a useful 
provision-about dosinfi places that have been unlawfully burnt): 
these rules are “ subject to all rights now legally vested in 
individuals and communities.” ^ 


(3) Village Forests. 

In the India Act, Chapter III. makes mention of another class 
ot Forests, which are real and fully constituted: but then they 
only some of the State Forests (of Chapter II.) allowed by 
Iho Act to bo dealt with by “ assigning the rights of Govern- 

^ ^ The in.scrtinii of the word now ” wfis intended to indicate that existing rights 
I'ere inspected, and not siudi as might bo conceived as griAving up after rules had 
made and notified. 1 have some difficulty in understanding why rights Icgalhj 
are, spoken of, imlcss it is intended really only to save those that come 
mdersoc.qo of tlie Easements Act, i.c, aro strictly prescriptive (coinpare pp. 280, Ih 
iia Would be rare : in dealing with lle.served Forests, the prescribed jurisdiction 
tile Settlcmont Officer leaves it open to him to admit what he eqiciUiblij thinks 
are rigiitij ; hut here apparently, only rights JcgaUn vested arc allowed : I expect 
tt»at tlie^e, under the analysis of an insti’iictcd lawyer, would prove to be nil ' 
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ment ’’ therein, to certain village communities (i.c., groups of 
landholders occupying the locally known village areas). I am 
not aware that this has ever been done in India. 

I believe, however, I am right hi saying that the idea of the 
framem of the Act was familiarhe the public mind with the idea 
of Village Forests. Because really, the constitution of tliese is a matter 
whicli .will one day very likely come to l)e important. One of 
the great reasons why so much Forest is wanted in India, is the 
enormous demand tliere is for grass and grazing, for fuel and for the 
smaller class of building timber, for the })opulation, whether right- 
Jiolders or ordinary purchasers. And just as in Euro})e we find 
Forests made over (or otherwise belonging) to Cantons, Communes, 
and Institutions, so in time we may hope to see villages or groups of 
villages regularly owning well-managed forest. They will probably 
adopt some form of iKtite ndture^ —cop}>ice, with a number of 
standards, for example; and the villagers, enjoying their share in 
grazing, fuel and timber cutting, will not l)o servitude or easement 
holders, because they will be realizing the produce of their own 
(jointly owned) forest. Jiealh^, the constitution of such forests 
—in wliich the rights of different (adjacent) villages could be 
separated, and each fixed on an approj^riate area of Village Forest, 
would in many cases be a good way of satisfying the great cpies- 
tion of popular demand for forest j^roduce—far better than the 
idea of liaving forest areas nominally Protected Forests but open 
—under a vague and general control, and without definition of 
rights and interests.^ But at the time of passing the Indian Act there 
were no sneh Village Forests in existence. 'J.die waste (even where it was 
wooded) that was given to villages at settlement, was not subject to any 
condition for its preservation as Village Forest. To constitute Village 
I orests under a guarantee that forest management would be duly main- 

^ At present tlie eoiulition of Indian Forests is practically this there is a 
certain area of regular State Forest — which (as a wh(»]e) is not seriously or onerously 
subject to rights ; there is a certain area of iinpciTcctly constituted Forest, in which 
lights and concessions (or privileges) aro largely exercised ; and a still Lirger 
area of Govermnent waste — under very lax control as “District^’ Forest and the 
like (not under the Foresl: Act at all). In this way the Government Treasury is 
credited with the ]>roceeds of its State Forests, ami with a small ]Jortion of 
the proceeds ot the ‘‘Open,” “Piotected” or “Unreserved” Forests; and an 
enormous value in produce is annually given away -without account. AVonltl 
it not be iniicli better to have but two classes — State Forests, and real 
Village Forest (the ]»roducc value of wliich could always bo estimated) frankly 
given to the villages '( This ofcour.se is a question of policy ; the Madras Govern¬ 
ment, for example, lias declared against Village Forests, holding that State Forests 
managed by State officers so a.s to ])rovide for the wants of villages, are more likely 
to succeed, than Forests (to 'oe managed as such) given over to villages under a 
certain State supervision. Tlie Madras ]dan, if more efficient and pos-sibiy iicces- 
.sary at present, is liowever much more costly to the State. 
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tained, and tlicrcfore under a measure of Sfah^ supervision, a new depar¬ 
ture would have to he made by assigning fresh tracts. But it was 
thought that if a general provision ^ was inserted, it would end in 
forest areas being hastily made over—areas which the general 
economic conditions of the province would rather require to be kept 
under full State management; and, what is worse, would invite 
the making over of such areas without a careful settlement of 
boundaries and of rights, and without any adequate security for 
simple but eRective management. Therefore it was provided 
that first Government Officers should settle the areas under the 
regular procedure, and then hand them over to villages, not as private 
in*operty to bo broken uj) or dealt with at pleasure, but to be hept 
and iiumdijed as forest and cfrazuvj (/round. It will be quite possible 
still to do this ; and it should be observed, that really in such cases, 
the procedure under (’haptcr 11., —being undertaken with the direct 
<d)jcct of constituting Village Forest, — will be a simple business; 
because tlie area would be so selected that it did not contain any 
rights e.rrept those of t)ie village (or union or group of villages) to 
^Nhich it was going to be assigned ; hence it would be a comparatively 
«hort and easy matter to find out what the requirements of the 
villages were, and arrange an area free of all outside or foreign 
rights — expressly to satisfy those wants. 


When the Burma Act was prepared in 1881, it was considered 
possible, with reference to the large areas of waste or forest land 
in Burma, the general absence of rights, the sparseness of the 
population, and the prospect that a large number of villages 
V'ould come into existence in the future, to go further. Section 31 
ol the Act, therefore contemplates that any area of available 
’'Vciste may be made a'Village Forest, though any teak trees 
(always a royal tree (p. 207) in Burma) should still he reserved 
to Government.^ The limits of the forest would bo made clear 
y notification : State control is provided for,— 

00 By tlie power to make rules for management, and for 
the distribution of the henetits of the forest (sec. 33); and, 

\ 0 By f]iQ to declare an;/ of the provisions of Chapter IT. 
^^Pplicable. 

In this case (sec. 34) all existing rights (which would rarely 
exist) Would bo saved. Those of the village (or group of 


cstablishe 1*^’ course Oovernmeiit would, when the Village Forest was finuly 
and reproducers trees to the villages under proper conditions for their use 


misT/f^ 



villages) to which the Forest was being assigned would become 
provided for by the assignment; and in the rare case of outsiders 
possessing (easement) rights, these w'ould be settled (sec. 31, 
cl. 2) under the procedure of Chapter II. 

The Madras A.ct contains no allusion to Village Forests of any 
kind.^ 

This is a convenient point at which to refer to the special case 
of the Ajmer Forests. In this small State (ceded in 1818) 
there are low hills which are known to he capable of bearing a 
very useful, if humble, class of wood and other material. And 
they have a two-fold utility;- 

(1) They regulate the flow of water and the supply of water 
in tanks and wells. 

(2) They furnish a resource for cattle fodder of immense 
value ill ])eriods of drought —if not of absolute famine,— 
which so frequently recur. 

For the country is dry and rainfall precarious ; occasionally 
falling with violent abundance, and often failing altogether. , 
Cultivation is only possible with the aid of wells and “tanks ” 
or embanked reservoirs. The former are dependent on the 
maintenance of moisture in the valleys, the latter arc filled by 
rain-fed streams flowing from the uplands. It is obvious then 
that a clothing of any kind of forest vegetation on the hills, is of 
first-rate importance. At the same time, when famine occurs, 
the boughs of trees can he lopped, and grass collected; and 
thus many cattle he saved which w’ould otherwise inevitably 
perish. When Ajmer was settled under the North Western 
Provinces Land Keveuuo system, the whole of the waste was 
divided up and given over absolutely to one or other of the 
villages, which were treated as if they were the joint villages 
of the North West. (In Eajputana really, this tenure is 
unknown; the villages are mere groups of separate cultivators 
under a headman.) When the evil effects of this abandonment 
of the Government M’aste or forest became apparent, it was 

* I ])ave alreaily allnilcJ to the fact (p. 238, ank) that tlie Government of 
Madras consider it better to let the Forests under full niana-'ement of Government • 
olHcers l)e tlie source left" s\ip]d 3 ’in;' tlie wants of villages. There is no doubt much 
to lie said for this vieiv, though sound arguments are not wanting on the other side. 
The Government Kesointion on tho subject will be found reprinted in the/urfi'aa 
Forester (or Aurjust, 1891, and some remarks on tho subject in tho number for 
Aj'rii, 1892 (Vol. XVIIJ. p. 150j. 




AJMrU AND HAZAeA EEGULATIONS. 


0 




determinecl, in the public interest, to resume by law, a suitable 
portion of the Avaste and place it' under Forest control as the 
property of the State; Compensation had of course to be given. 
Regulation VI. of 1874 explains the whole matter. The 
compensation consisted in,— * 

(1) Giving a right to cut grass. (Cf. pp. 335, 359.) 

(2) A right to cut such wood as is reasonably necessary for 
household requirements 1 and agricultural implements. 

(3) A share in the net profits of the Forests (after deducting 
all costs of working and management)—viz., two-thirds of 
lorest proceeds, and one-half of those from mines and 
quarries in the resumed lauds. 

Hie r 'uihts ai’e to be exercised subject to rules made to prevent 
abuses such as cutting grass at certain seasons; for keeping cer- 
tam areas closed as liable to injury by the grass cutting (sec. 5«); 
loquiring Avritteu pusses lor cutting wood, specifying the season 
and the pfuce (sec. 5h). There are also certain provisions (as 
usual) about pathways through the Forest. A share in the 
in-ofits (as determined by the Commissioner, sec. 6) may be for- 
Jetted in case of certain acts of obstruction to Forest Conservancy, 
ui' neglect to render assistance lawfully required by the Forest 
Gflicer (sec. 7). 

In the Hazaua hills on the X.-W. frontier of the Punjab, the 
waste lands made over to villages at the time of the Laud 
I^eAcnue Settlement, most commonly included a good proportion 
of pine and other forest. Accordingly, in Reg. 11. of 1879 
"(so iar as it relates to Village Forests) the attempt was made 
to require the preservation and proper management of the 
■fooded area—saving, i.e„ rights in land already broken up and 
urought under cultivation (sec. 8). The chief object was to 
secure forest growth, or at any rate grass laud (or part grass 
part wood), in dangerous places,—catchment areas of 
oirents, steep slopes, crests of hills, banks of streams, &c. 

^ le village forest is to be immediately managed by Village 
subject to the control of the District Officer 
Hi A • tbe Government Forest Officers (in charge of the 

® Of Reserved Forests) are to inspect and give assistance as 

'•••d iucliule both building wood for principal and accessory buildings, 
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directed by the Local Government. The Regulation proposes 
that for village forest, simple orders as to tree-cutting, &C., for 
the year, should he drawn up and adhered to. It must be 
admitted that these provisions represent rather an ideal, to he 
gradually realized, than rules w’hich can all at once he enforced. 


(4) Forests in loldcli Government has certain rights. 

Under the Indian Act, brief mention is made in sec. 79, of the 
few cases in -which Government has a certain share in a forest 
property. I know of one case where a half share in a forest pro¬ 
perty passed to the Government by escheat, on the death of the 
owner -without heirs; and sec. 79 also contemplates the case 
where Government is “ interested jointly ” in the produce. In 
these cases Government is empowered, (a) To undertake the 
management, accounting to the other party for his interest; or 
(b) to leave the management in the hands of the other party, 
subject to regulation. 

In the Konkan districts (sea coast of Bombay), the Ivhot’s 
estates^ come under this head; it was decided that forest land 
in the estate did not belong to the Khot; and sec. 41 of the Khot 
Act entitles Government to constitute Reserved forests (subject 
of course to any express terms of the Khots’ sanad or title deed) ; 
but to render this palatable—for the Khots (as usual with pro¬ 
prietors of this class) had extravagant notions about their rights 
—a third share in the net income of the forest is allowed to them. 

(5) Control of Royal trees. 

Lastly I may allude to ‘ roj’al ’ trees, or other trees the pro¬ 
perty of Government, standing in private lands; these may be 
protected by rules under sec. 75c, wherever they may be found 
growung. 

(6) Private Forests. 

The conditions of Indian life have not yet produced any of 
those forests belonging to Institutions and Associations, -ndiicli 
are known in Europe. Private forests however exist. In. 

^ The Khots were originally officers who fairaed the reveunes, and grew into 
the position of jiropiietors in which they are now legally recognised. The Khot 
Estates Act is (Bombay) 1. of 1880. 
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engal for examiile, the Permanent Settlement often allowed the 

andlords to include, a large (and wholly undetermined) extent 
ot waste or forest land as part of their estates. Sometimes this 
■was all brought under the plough as years went on ; but in some 
parts it was real forest land, and still remains as such, though not 
subject to any public control. In other places there are landlords 
''t 0 own large extents of Forest; these landlords are subjects, 
t ough very little difiering in class, from some of the petty chiefs 
which are regarded as ruling feudal or dependent States. In the 
Central Provinces, the forests of such “ Zamindars,” though 
piivate piopeity, are, b}'condition of their grant and express pro¬ 
visions of the Land Revenue Act,^ subject to a certain general 
control. .In the Madras Presidency, certain of the landlords 
( amiudiirs, Polygars, &.c.) have large forest areas in their estates, 
but not subject to any State control. In the Himalayan regions 
(where forests have a protective character more frequently 
peidnips than elsew'here), the forests are often in the territories 
of iNative Chiefs : some have been leased to the British Govern¬ 
ment: otherwise, being in foreign territory, they are beyond 

_ The circumstances therefore under which we can require to 
interfere with private forests (in the hands of subjects) are very 
imitcd. I he law only allows such an interference wRere the 
lorest or waste land’ (see p. 200} ought to be clothed with 
lest legetatioii or at least under turf, as a protection against 

orrents, landslips and the other well-known dangers, as dkned 
"in sec. 35. 

If the Government, assumes management (as it will do wRere 
’"01 's of roboisement,’ &c., are necessary — or where the pro- 

issueP disobeys, the protective orders 

This ‘ protits of management, to the owner, 

is in a^b burdensome provision ; as obviously, if the land 

1 ^ state, and restorative treatment is needed, there will 

® iict profits for many years. 


Systems of 13. ludia, Vol. 11. iip. 397—400. Act .Will, of 

•Cliiefs by agreement and tlio influence of the 'Political officer, the 

has been attaiA>aa cei'tahi conservancy. This result 
KrTshinir, ‘ Native States near Simla, and notably in the case of 
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The Government may also proceed hy expropriation if it prefers 
this ; unfortunately also a power has been given to an owner, to 
whom an order to observe certain precautions, bas been issued 
under sec. ’SS, to require tbe Government to proceed to expro¬ 
priation (after three years have elapsed and before the expiry 
of 12 years).^ 

It will be observed that Private owners of forest, cannot apply 
the Forest law to their estates, and must rely on the general 
Criminal and Civil law for their protection ; but sec. 38 of the 
India Act permits the owner (or a two-third majority of joint 
owners) to apply to have their land managed, under the Act, hi/- 
a Forest officer, as a ‘ reserved ’ or ‘ protected ’ forest; and then 
all or any of the provisions of the Act may be enforced. 
Nothing is said about the time for which such arrangements are 
to last, but simply that the notification enforcing the Act may 
be cancelled (when the parties agree on this course). 

In the next lectm’e we shall j^roceed to consider in detail, the 
steps necessary for constituting Forest Estates under the Act. 

* I do not kuovv of any case in wliiclx these provisions liave bfcn ap))lied. In tlic 
ense of tlie denuded forest lands on the low hills of the Hiishyarpur district 
(Panjab) in which operations are urgently called for, the lands belong to the 
villages ; and yet it has been felt that the Chapter YI. could not be brought into 
operation. 








APPENDIX A. 

J1.UROPEAX LAW REGARDING THE CONTROL BY THE StaTE OF COMMUNAL 

Forests, and Forests belonging to Corporate bodies and 
Institutions. 


A brief description of tlic European laws regarding the State 
contiol of forests, belonging to Villages, Towns, Communes, Corpora¬ 
tions and Public Institutions, will probably be useful, as such 
pio\ isions may in time to come afford practical suggestions for guidance 
in Indian and other Forests. 

It may be remarked that all these laws make provision < that the 
Government should control the management of such forests to a 
greater or less extent; and it will probably be felt that if this is 
found necessary in countries which are completely civilised, it will be 
oven more so where the peasantry are as ignorant as they are in 
ndia. Piivate owners, and even Communal Councils, are prone to 
ook only to the present, and desire to make an immediate profit, 
without thinking of the future : the State, being imperishable, is free 
0 a laige extent, from this temptation. It is obvious that this and 
le, considerations, forcible as tliey are in any country, are more 
usually applicable to India, where there is so much ignorance and 
backwardness in all matters relating to genei*al economy. 

^ In France, communal forests and those belonging to public institu¬ 
tions, are, equally with State forests, under regular conservancy and 
subject to tlie Forest law (Code For., Art. 90). This refers, not to 
^ c patches of woodland, but to lands of sufficient extent to be* 
uianageable as forests. Whenever the question arose, whether a 
purticvdar piece of woodland was suitable for forest management or 
determined on the basis of a proposal of the Forest 
cpditment, which was discussed with the Municipal authorities, or 
lias public institution, concerned. When the forest'' 

once been recognized as such, it must be worked methodically, 
of ^ur change in the plan of working or in the method 

tlie material, all proposals to manage some of the 
]?( , Pu^ture, or to put others under wood, must come from the 
befbr^ ^^P^^Gnent and bo submitted to the .Municipal authorites as 
cannot agree, reference is made bo the ‘‘Conscil 
’ No clearing of the forest (com})lctely) is allowed, without 




FOREST LAW. 




the express approval of Government (Code Fyr., Art. 91). Nor can 
partition be allowed, except where two or more communes may have 
shares in one forest and desire to separate, them. 

Both tlieso provisions should most certainly be applied in India, ^ 
It would defeat the object for which village forests were constituted, 
if the forest were broken up, and each headman (or the holders of a 
‘^patti” or section of the village), were allowed to regard a specific 
portion of the forest as exclusively his or theirs; nor would any 
forest management be possible. 

All cuttings have to bo made according to a plan of operations by 
the regular agency. No irregular cuttings on the part of the 
community are allowed (Code For., Arts. lOO—lOd). I ho produce in 
building timber as well a^? the firewood in stacks, has to be cut, 
prepared, and handed over to each person entitled, in the propci 
quantity. Sales of the produce of the forest (not required by the 
inhabitants for their own use) are conducted, just as in a Government 
forest, in the presence of the Mayor. ^ 

A useful provision is also made for . lceex>in(j hi o'eserve, to meet 
unforeseen contingencies^ a certain portion of the wood that might 
otlierwise be cut. Such apian could only be applied in detail, in 
India, with reference to local conditions. 

As regards estahlishments^ the Forest guards are appointed by the 
Mayor and ilunicipal Council, but tlic nominees must be approved 
{aqrei) by tlie Forest Department. If there is a difference of opinion, 
the ‘prefet' decides. The same guard may have charge of a ‘canton" 
of a State forest and of one in a communal forest; but in that case 
he is appointed by the State. 

Communal forest guards are in all respects under the same rules 
as vState Forest guards (Code For., Art. 99). They take the same 
oath and have the same powers as regards making written reports 
(]>roces verhal) of offences, and other matters transacted under their 
own observation; and these reports liave the same value as 
fide evidence in court. The Communal guards a.re under the orders 
of the superior staff of the State Forest Depai-tmeut. As this super¬ 
vision costs the State soinetliirfr. Article 106 of the Code provides 
that the State is to l)e recompensed by a payment of one-twentieth 
(or five centimes in tlie franc) of the sale value of all foi’cst produce, 
principal and accessoiy. Products delivered or used in kind, are 
valued, and onc-twcntietli of the value is paid into tlie treasury. 

^ Ill !Mcj:uiiic, Vol. II., §§ 497—r»88, an elaborate cj.'pos^- of Art. 105 of the Code 
i.s given, regarding the nietliod of distributing firewood to the inhabitants—so 
much for each lieartli (utdess then* is an express right otlicrwi.se)—the method ot 
giving timber for repairs and biiihliiig, and so fortli. It would not be useful, in 
our present stage in Iiulia, to go into any detail legarding these provisions. 
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•Besides this, the commune pays the salaries of the guards. But 
beyond these two items, the State makes no other charge for super¬ 
vision, for survey, Am.; nor any charge for conducting cases and 
prosecutions in court, since if fines and compensation are recovered, 
these go to the State. ^ The salaries of the guards and the payments 
to the treasury, form a first charge on the income from the sales of 
the yearly fellings (Art. 109). Wlien all the material is used by the 
commune, and the commune has no other resources, a portion of the 
yield (sufficient to meet the charges), must first of all be deducted 
and sold by auction before tlic rest is distributed. 

All the provisions of the Code relating to the regulation of rights, 
their commutation, the prohibition against grazing goats and sheep, 
and so forth, that are prescribed for State Forests, apply equally to 
Communal Forests (Arts. 110-112). 

I have dwelt at this length on the provisions of the French law 
because many of these rules may in time, come to be adopted in 
Indian practice, and are indeed admissible under the Act. It is also 
certain that we shall have to maintain the principle of State con¬ 
trol, in whatever form, though the nomination of the guards may 
be left to the villages, subject to the approval of the Government 
otticers. 


Ihc (jEuman States do not all follow the same plan. In some, the 
►State manages as in France; in others it only exercises.a general 
supervision. In Bavaria, for example, the supervision {curatel) 
extends to the following matters- — 

(1) To requiring the consent of the Government, before such 
Forests are sold,j leased, mortgaged, or otherwise alienated, or 
^ partition takes place^ 

(2) Forests cannot be cleared or converted into meadow or arable 
lands eitlier wholly or partly. 

(3) To seeing that the Forests are worked properly, not wasted; 
that blank places are stocked and restored; that extraordinary 
fellings do not take place without special sanction. 

(d) To the audit of accounts. 


Under the third head is included the duty of seeing that there is a 
'^'iitable plan of ojjerations on record^ and that it is property carried 
'^'►t, that proper precautions are taken to protect the Foi'cst against 
ii>i.tiual calamities as well as Forest offences. 


For., Articles 107-8. 
par. 8S n TliP Snv, 


tain sii P. Uie Saxon law w similar ; the State has only a “ccr- 

[cine gen'issc ubevimehung) : Qveiizel (p. 7). 
att * involves seeing that rights are properly settled and regulated, 

.such given to making the yield contiiiiioua and perpetual, and 

in coiifoniiity with the wants of the community or institution. 
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In all laws, as in France, partition is forbidden.^ 

The commune has to provide the protective Forest staff. It also 
appoints those who manage the local Forest operations, but must 
select persons wlio have passed the necessary Forest examinations. 

The superior Forest inspection and control are supplied by the State 
officials. The Government bears the cost of this, but the commune 
pays all expenses of local management, working, and protection. 


APPENDIX B. 

Note ox the European Law regarding Forests which have a 
Protective character in mountain districts, Ac. 

In Europe, the subject of the Conservation of Forests in mountain 
countries and other places of danger, and where the existence of 
forest is a protection against landslips, torrents, avalanches and the 
like, has a great importance ; because a large number of such forests 
are either private property, or belong to Cantons or communes. There 
is no hesitation in subjectng these to legal control, in the interests of 
the public. 

The French law at the outset states, ‘that private forest-owners 
will enjoy their property fully, subject only to the provisions of the 
Code.’ Those provisions will be found in Articles 117-124 and 
Articles 136 and 219. The last is the really important one. (hider 
it, the clearance of forest (defrichement) is not allowed without the 
proprietors giving four months’ previous notice at the office of the 
Sous-prefet. For under certain circumstances, the Forest Department 
may record an objection to the clearance. Article 220 states the cir¬ 
cumstances under which the Forest Department can file this objec¬ 
tion; it is when the preservation of the forest “is recognised as 
necessary — 

(1) For the maintenance of the soil on mountains and slopes. 

(2) For the defence of the soil against erosion and being flooded 
and overborne {envahis^sement) by streams, rivers, or torrents, 

(3) For the maintenance of the Avater supply in springs and 

streams. ^ 

1 So ill Aii.stria (Law of 1852, Art, 21). 
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(4) tov the protection of dunes, and the coast, a^*ainst erosion by 
tlie sea, and the spread of sand. 

. (5) tor the defence of any territory in such part of a frontier zone 
as may be specified by a public order of the Administration 
concerned. 

(6) hor the benefit of the public health {mluhriUpuhlique^} 

ihe process of objecting is this : the Forest Department gives 
warning to the parties interested, and sends an officer to inspect the 
place and draw up a minute report on the state, situation, and cir¬ 
cumstances of the forest This is communicated to the forest owner, 
who is at liberty to record remarks on it. This ‘‘ proces verbal 
^^hen filed in reply to the notice, constitutes the departmental act of 
objection to the clearance. The Prdfet in Council now considers the 
matter, and notice of his decision or opinion is given to the Forest 
officer and to the proprietor, Avhen the whole proceedings are sent up 
to the ^Minister of Finance, who, after consulting the proper section of 
the Conseil d Ltat, finally decides the matter. The Minister must 
give his orders within six months of the Departmental objection being 
signified, or else tlic proprietor is at liberty to proceed with the 
clearance. 

The other provisions of the Code (Art. 117-121, &c.) relate to 
minoi matters. Private forest guards must be approved by the 
oous piefet, and must take the oath of Forest Service. Private pro- 
pi letois may claim to free their forests of rights, by the same means 
^o\eiiinient can, bycantonnement ” and money compensation. 

^ 0 too, a pii\ate propvietor can keep grazing out of the growing por 
tions of his young forest, and can apply to the Administration to 

c ec are v hat parts of his forest are not safe against cattle and should 
be kept closed.- 

A ptopiietoi Avho makes a clearing after it has been prohibitcfl, is 


forcxaiiiuie ^^^^sideved “ forests ’’ for the purposes of this Article ; 

•small plots of woodhuul^ attached to a dwelliiig-housc, and generally, 

plots unless such 

An imjmi'tant eveon-^ioi. -ii. 2, mountain, Avhen they are not excetiteil. 

twenty years it is exoinnt-^^ J|V wood has been planted within the lii.‘;t 

3iot a" gift of natiirp wlJ/.n +1 involved in this rule is, that the. forest is 

the ncighhours as well us benefit of 

so, there would have been *’ bm wood, and if ho had not dony. 

down he nierelv Jeavpvs ^ can complain if hy cutting it 

but see p. 202) All nhnu ^ban they were naturally (Art. 224, 

declared exempt from all fntr mid sloiies of mountains aro 

is to eimourag^;S;;;;i.:^\:r^^^ lor tinrty years, by Art 220. This 

Ma\^.e']timhiStoK of t)'® Code, to the 

1 . V I ^ • I 1 a nisT. lolusal ot oak trees ot a certaii 

cut lor sale ; this has long since expired. 


ftain size whenever 
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liable to a fine of at least 500, but not- more than 1,500, francs, for 
every hectare cleared (that is approximately, 80 to 240 ruj^ees per 
acre), and to be made to replant the cleared places Avithin three 
years. If this is not done, the DeiDartment may, on an order of the 
PrcTet, do the planting by its own agents, and recover the cost from 
the defaulting proprietor. 

These provisions of the law are general ; besides them there 
are the special laws for “ reboisement ” and covering with turf and 
herbage {regazonnemeni) denuded mountain areas, which are printed 
. together with the Forest Code in the Departmental pocket edition. 

It will not be necessary to do more than glance at the provisions 
of the older law of rehoisement. The first enactment was con¬ 
tained in a law of July 28th, 1860, and a subsequent law of 1864. 
These first laws ^ had some rather complicated provisions for 
publishing by the Executive Government a ‘‘declaration of public 
utility,'^ and then the ‘pOTmetre,’ or area selected to be operated on, 
was declared, after an enquiry by a series of authorities, among whom 
was a Special Commission. It seems that this discussion included 
the question whether the work was needed at all, and whether there 
was any danger : this it was improper to allow, since the interested 
])arties and the Government should settle the matter, before any 
notification is issued at all. Various provisions were made in cases 
where private or communal owners of land in the declared iH'rimHres, 
undertook to do the work themselves, 

Tliere was at first much opposition to the law; and it was 
urged that in a great many cases it would be as well (or better) 
not to create forests {i.e., rehoise the lands), ])ut to restore the grazing 
ground, i,e., the soil would be consolidated by restoring its covering 
of turf and hei baccous plants ; this of course could be done with much 
less restriction on the communes, and in a much shorter time, than 
reboisement. A further law for “ regazonnement was then passed 
in 1864. Any perimetre formed under the law of 1860 might, on 
application of the commune, be reconsidered, and the order for its 
reboisement altered by the substitution, in whole or in part, of 
regazonnement. These laws now stand repealed by the Law of 14tli 
April, 1882. 

The new Luv deals with the areas declared under the law of 1860 
— 04, in the following way. It gives the Forest Department three 
years to consider the whole subject, the areas being meanwliilo 
maintained in static quo {krt. IQ), Within this period, tlie Forest 

^ They were not (jnif-e tlie first; there was an attempt in 1805 (4th Tliermidor, 
an. XIIJ.) to pmtert nioiiiitain fbrests with i-elereiico to the torrents in the Hantes 
Alpe.s. This cnactjneiit is still printed in M. Futon’s JMamial of the Codes. 
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Department are to consider what lands it is desirable to retain as 
pcrimHres under the existing law, and it is to publish a list accord- 
.ingly. All lands not shown in the list, will then revert to the un¬ 
restricted enjoyment of ’the proprietors. A further period of five 
years is fixed (Art. 18) for the settlement of all claims which may 
arise consequent on the expropriation, according to the terms of the 
new law, of the lands which are selected (and whicli, under the old 
law, may not have been completely expropriated). 

The law of 1882 deals with the entire subject of mountain slopes 
and their preservation, under four different conditions or stages of 
necessity. 

(I.) In cases where the danger is actually existing — the soil already 
I'uined, and torrents formed — works of restoration will be necessary. 
1 liis necessity will be declared by a special law in each case passed 
by the Chambers (Art. 2), and determining the area to be treated. 

The passing of such a law will be preceded, — 

(1) By an'enquiry in each commune concerned; 


(^) By a deliberation of the Municipal Councils of each commune ; 

(3) By a reference to the Council of the Arrondissenient^ and of 
the Conseil General; 

(4) By a further reference to a special committee under the pre¬ 
sidency of the Prefet, consisting of certain members of the 
Councils, two members to represent the interested commune, 
one engineer, and one forest officer. 


■Ibis discussion cannot touch the question of the necessity for action 
J^ud the existence of the danger (as it could under the old law), for 
tliesc points have been settled by the passing of the law ” for the 
undertaking of the work. Objection can only be taken to the extent 
ut the perimetre and other subsidiary matters. The necessary maps 
^ud plans arc deposited for inspection : the pnTet notifies the fact 
of the law being passed, to each interested commune or institution. 

The works on the pdrimetre are undertaken by the State, and the 
uvea is ac(iuired as State property, cither by amicable arrangement 
uv under tlie law of expropriation (Aid. 4). Private persons, com- 
Uiunes, Ac., will, however, be allowed to avoid expropriation and 
Undertake the works themselves, if they can come to suitable terms 
’^vith the Government: and they may form ^ associations ’ with a 
^ortaiu legal status, in order to carry out works which would perhaps 
bo beyond the power of any one estate by itself.^ 


The details of procciluve, as to how private poisons arc to signify that they 
''Ul carry out works, and wlion their refusal may be assnmeA ; iiow the works 
to be cariied out on lands expropriated; and how an account is to be sent in 
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(IT.) WJieii there is not this actual existincj danger, but only a 
necessity to preserve the forest, so as to ])rcvent tlie possibility 
of danger, the law allows (Art. 5) that public aid may be 
given (by gratuitous gifts of seed, jdants, Ac., or by money grants, 
or by executing particular works), in prder to promote works ot 
jdantation, amelioration of the piisturage, or consolidation of the 
soil. The Art. 224 of the Forest Code, which ordinarily excludes 
plantations made within the last twenty years by the proprietor from 
the rule which restricts the total clearance of forest land, is declared 
not to extend to any reboisemcnt made under tl*is law (Art. 6). 

It must of course much depend on the angle of inclination, the eleva¬ 
tion, the nature of the soil, and otlier circumstances, what sort of work 
for restoration will suffice—whether replanting or turfing, or growth of 
herbaceous plants. Sometimes alternate belts of meadow land and 
wood prove useful. A system. of fruitihrs^^ has been established in 
connection with gazonnement works, which I understand to be reserves 
or nurseries for the production of seeds of forage plants on the 
large scale, and of roots for cattle feeding. The object of this and 
other devices of the kind, is to reduce as much as possible the 
inconvenience caused by the necessaiy exclusion of grazing. 

(III.) Yet a third stage is provided for. Where it is sufficient 
merely to stop or regulate grazing, without taking ii}) a perimfetre for 
regular reboisement operations, the land can be subjected to protec¬ 
tive closing against grazing {mise en defens). This can be done “ in 
mountain lands and pasturage belonging to Communes’^ whenever 
‘‘the state of degradation in which the soil is, is not sufficiently 
advanced to necessitate actual works of restoration ^’(Art. 7). Tiio 
existence of this state of things is determined by a decree of the 
“Conseil d'Etat.(based on official Departmental report). An 
inquest is held (previous to this decree) by the same series of 
Councils, Ac., as before ; and this inquest fixes the period of closing 
(up to a limit of ten years) ; tljc limits and situation of the lands 
to be dealt with, and the award of compensation to proprietors for 
privation de jouissance,^^ The sum ])aid goes partly to the municipal 

showing wliat the cost has been ; (this sum an owner will have to refuml, if he 
claims the restoration of the land), and all other matters, aici contained in the 
“ Rc'glemeiit d’Administralion Piiblique ” lor carrying out the law (pi epared under 
Art. 23). The ])rocedure under the law is somewhat elaborate, and it certainly is 
far too much .so for any Indian district. The fact is tliat ignorant municipalities 
nii^ht, ard I believe do, or did, give very great trouble, and put every obstacle in 
th^way of rcl)ois<mient work. iSucli a law, .so restrained by the elaborate j)rocednro 
lor consultation and revision of every pnqect, before the orders for tlie work can 
issue would certainly be ineflicacioiis, but for the. progress of public opinion, and 
the fact that in inaiiy cases the jierimetres have got so bad that tlic necessity for 
action has become obvious even to the most unreasonable : above all there is tlic 
example that successful work.s set to tlic communes in the country round. 
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fund of the commune, partly to the inhabitants of the ^commune 
^vhose rights are suspended. At the expiry of the ten years, if “the 
Statedesires to prolong, the protection, it must expropriate the area 
should the owners so require (Art. 8). The State can execute (during 
the mise en defens) any work which will aid in the consolidation of the 
soil without changing its character. The ordinary Forest-law penal¬ 
ties are applied in cases of infringement (Art. 11). 

(IV.) A fourth stage is also contemplated, when neither there is 
an actually existing state of denudation or danger from torrent action, 
^bc., nor a prospective danger, nor such a degree of deterioration 
as would demand a closing of the area; but simply when the 
pastuvDKj of cattle owjht to he rerjidated so as to the graz- 

ing ground from deterioration (Art. 12). The communes which this 
]novision affects, are to be specified in a list (prepared by the Forest 
department) as directed in the llcglenient ” under Art. 23, and 
10 vised from time to time. These communes are to submit annually 
to the Profet, a statement showing the communal lands subject to 
pasturage ; tlic mimher and land of cattle which In ive to be allowed to 
glaze : the beginning and end of the season of grazing; and other 
conditions necessary to secure the desired result. If they neglect to 
submit a scheme {projet de rhjlement)^ or if the Forest Department do 
not appiove of the proposals as sufficient, and the communes decline 
to intioduce the necessary amendments, the Prefet is given power to 
cufoice a proper scheme of management (which must bo recommended 
0 a special committee assembled for the purpose of deciding the 
Mattel (Art. 1.3). Certain penalties of the ordinari/ criminal laio are 
applied in case of a breach of these regulations. 


German Ler/islaticn, 

_lii PiiussiA a law was passed in 1875,1 applying to all forests 
" Incli haro a “jirotective ” character. Practically, as State and other 
imhhc forests are already under the forest regime (which is not 

ected by the law in ciuestion), this law chiefly affects private 
f"fosts. ' ^ 

^ • Jio list of circumstances under which action may he taken, is given 

sake of comparison with that in the Indian Act. Forest 
^ P^utcctive character and its destruction may be prevented 

(^0 Pile soil ig sandy, and consequently neighbouring fields, public 
and watercourses (natural or artificial) may become covered 

Preussiidien Forst, 1876, No. 8. There is a Vrench translation 
used) in the Jicvuc des Eaux et ForHSf Vol. 15, p. 240. 
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or choked with sand which would be let loose by any destruction 
of the forest which binds the soil and covers its surface. 

(/j) Where, as a consequence of erosion of the soil, or the formation 
of ravines and torrents on denuded summits and slopes of 
mountains, subjacent properties, roads, or buildings, are menaced 
with injury, or with being buried beneath landslips and falls of 
stones, or even with being carried away by the landslip itself. 

(c) Where, if forests on the borders of rivers and watercourses 
were destroyed, the neighbouring estates would be liable to 
damage from floods ; or where works of any kind are protected 
by forest from the effects of the rush caused by the sudden 
melting of ice and snow. 

(d) Where the clearing of forest growth would diminish the water- 
supply in streams and rivers. 

(e) Where such clearing might, in country of an open or generally 
bare character, or in the neighbourhood of the sea coast, expose 
villages and their cultivated lands to the action of storms. 

Ill all these cases a proposal may be made, and a decision on it 
given, with the object of regulating,— 

(1) The manner of cutting and working the forest (exploitation). 

(2) The execution of planting works. 

(3) The construction of accessory works, such as dams, weirs, spurs. 

The proposal can only be entertained when the loss to be guarded 
against, is shown to be greater than the loss to the forest j)roprietor 
from suffering the restrictions and carrying out the works proposed. 

The various parties who have the right of initiating the proposal 
before‘the proper public tribunal, are enumerated. The proposal has 
to be examined, and one of the members of the tribunal (or even an 
expert unconnected with it\ is appointed as Commissioner to draw uj) 
a project stating the particulars of regulation, and the works required 
in the case. This project is then deposited, so that interested parties 
may study it and send in objections if they wish to do so. Objections, 
if any, are decided on by the tribunal. The question, however, 
Avhether danger does or does not exist (if this is disputed) may be 
gone into as a preliminary before the project is prepared. 

If the project is accepted and interference takes place, the forest 
proprietor is indemnified for his loss and for his expenditure on 
planting and other works. Tlie party making the proposal is 
responsible for the indemnity, and for the cost of making and 
keeping in rcj>air the necessary works ; but in cases of danger— (a), 
(b)j and (c), (above mencioned) the proprietors of all the estates 
menaced must contribute in a proportion fixed by the law\ In all 
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cases, the forest-owner must contribute to the expense of works of 
protection, in a proportion also fixed by the law. 

The Bavariax law of .1852 (Art. 35) provides that private forest 
may, as a rule, be cleared, if the object is to devote the land to 
agriculture, to make it into a vineyard, or re-stock it with a superior 
class of forest trees ; but this is not to be done if the forest is pro¬ 
tective ” {Sckutzival(I), Article 36 specifies three kinds of protective 
forest,— 

(1) All forest on summits and steep slopes of mountains ; 

(2) Forest wliicli protects against falling stones (“ stone-shoots I 
miglit call them—sudden discharges of masses of loose stones), 
avalanches, and landslips. 

(3) Forest belts which protect against shifting sands, and against 
the destructive action of rivers and streams. 

ISo form of working by clearing entire blocks (Kahlhieh) is allowed 
in any protective forest; nor must the forest be “devastated’’ Le., 
worked in a destructive and wasteful manner {venvustumj). Blanks 
and insufliciently stocked places must be planted up. 

The Austrian law of 1852 in some respects resembles the French 
law. No forest can be absolutely cleared away without permission, 
^tate forests can never be cleared save with special State sanction 
m certain gi-avc and exceptional cases, as in time of war, &c. 

Jso forest must be “wasted” so that it will gradually cease to 
exist as forest and timber growth become impossible.^ 

Private owners may be compelled to re-stock blanks in their forests 
it these have a protective character. One forest must not be cut 
<^lown so as to expose another to the action of wind and storm ; a belt 
twenty klafters wide must be left. In all forests at a great elevation, 
^^1' on steep slopes, and wherever there is risk of the soil giving way, 
the forest must only be cut in narrow strips, which must be imme- 
^bately re-stocked. Timber forest near the limit of tree vegetation 
must always be cut by the selection method (jardinage—plaiiterhicb,‘) 

this do(}s not expose a large area of soil at once. 

1 Orests of private owners arc said to have a ‘protective character’ 
'vheu they require special maintenance and treatment in the interest 

the “ security’of the population and the safety of public and private 
Pi'operty ” against the various dangers wliich are enumerated, very 
as I have already more than once stated. Private forest in 
'^tich case may be placed under restrictions {bami) by public authority. 

“ Articles 2—1. 


^ Articles G and 7. 
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Compensation can be claimed ^vliere this results in a restriction of 


rights and the enjoyment of the property.^ 

In Italy all forests^ -svithin certain limits of altitude of situation," 
are placed under the provisions of the Forest law {sotiojyoste al vincolo 
foredale). But lands cultivated with v^ines, olives, and fruit trees, 
and suitably terraced,^ are exempt from this rule. 

Clearing and grubbing up by the roots {disboscamenio e cUssodamenio) 
are prohibited ; but permission may be given to change a forest into 
bon Cl fide cereal cultivation, if it is shown that means are provided to 
pi-event any risk. A Forest Committee is to lay down certain prin¬ 
ciples as to the maximum amount of catting, the method and locality 
of cutting, so as to prevent injury to the soil and secure the natui’al 
reproduction of the forest. To these the forest-owner is bound to 
conform. 

The Forest Committee is charged with the duty of making a list 
of all lands that in their opinion come within ^ the terms of law; and 
jn-ovisioii is made for hearing the parties interested, and deciding 
objections to the list. 

There is a chapter on reboisement work. It is not necessary to 
give details. It applies to the lands under the Forest law (yincolcdi) 
according to the terms of the statute. The proposal for reboisement 
work is originated either by the Minister of Agriculture, or the pro¬ 
vincial or communal authorities. Tlie work is carried out at the 
joint expense of the Government, the province, and the communes 
interested. The Forest Committee direct the work. The State is 

^ Article 19. A provision is added wliich 1 should say was singularly, inefil- 
cacious, viz, tliat the forest-owner is to iaice an- oath that lie will observe (lie is 
lield responsible for so doing, besides) the special l egulations prescribed for the 
ibrest placed in hann. Inspection is of course provided for. 

- The forests so situated are de.scribcd in the law (June, 1877) as '‘all woods 
and forests and lands covered Avith woody-stcnirned vegetation (piante lecjiiosc) 
(a) on the crests and slopes of mountains ii]) to the upper limit of the growth of 
the chestnut {Castanra mm), and {h) those Avhich from their nature and situation 
might, if they were cleared away and rooted up, give I’ise to landslips, subsidences 
of soil, lorination of pi’ecipices, avalanches, disturbances (to the public detri¬ 
ment) ot the How of Avater, alterations of the consistency of the soil (e.r/, ]>riiiging 
about a marshy state of tlio ground), or damaging local iiygienic conditions.” 

^ Compare Ilazdra Fore.'^t Kegulatioii II. of 1879, sec. 20. • . ’ 

A committee consisting (a) of three members nominated by the Provincial 
Council ; (i) of an engineer nominated by the 1^1 ini.ster of Agriculture, Industry, 
and Commerce ; and (c) an Inspector or Sub-ins])ector of Forests. The “pre- 
fetto” of the proA'iiico is ex-ofiicio president. The.se committees are a very 
unfortunate provision : local interests constantly obstruct progress ; and the 
Engineer and the Forest 011ie* r, AvliokiioAv what ought to be done, b^diig only two, 
arc outvoted. It is imiiossible to manage Forest matters by a sort of debating 
club ! 

^ I do not go into detail, a.s this list lias long ago been prepared ; it Avouhl 
natural ly exclude some land« that might liaA^e been included ]»y older law, and 
include some that wen? in 1877 for tlie first tiuir^ brought under the terms of the 
law by the definition above de.scribed. 
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Tways allowed to expropriate against an indemnity, any of the lands 
that come under the forest vincolo ; unless indeed the proprietor 
make a declaration that he will undertake to do the reboisement 
work in the manner and within a limit of time, prescribed by the 
forest committee. Provision is also made that a immber of pro¬ 
prietors wishing to act together in restoring a certain area, may form 
themselves into a recognised legal association (comorzio) ; and if some 
persons having lands in the middle of the gi’oup, will not join, the 
rest may claim to expropriate him and acquire the land in question, 
so ns to enable them to carry out their scheme.* 

Lastly, in this review of continental laws, I propose to notice the 
general law of 1876 for the maintenance of protective forests through¬ 
out SwiTZEULAXD. 

In many Cantons there exist local laws for the presciwation of 
foiests, and in some the laws have been well observed for many 
generations.- But even where laws exist, they vary from place 
to place; while in other parts there were as yet no laws; so that it 
became highly desirable for the Federal Legislature to agree on a 
common measure ^for protection of forests. . This was the more 
important because the destmetion of forest produces evils that arc 
felt far beyond the limits of the Canton in which the forest lies. 
^10 action of one or two torrents may be the cause of sudden and 
disastrous floods, which affect the river into which they discharge 
themselves, and sweep away or overflow properties many miles down¬ 
stream. A road may be covered with debi-is from a single badly 
denuded locality, and tlio communication of half a dozen important 
towns may be affected by it. Hence joint action was especially 
desirable. 

The law applies to all mountainous Cantons and to such parts of 
other cantons as arc mountaiiious and as are declared to be subject 
fo the federal fovest-rer/hne, all forests 

whether public or private, are under the “ surveillance ” of the Con¬ 
oderation, if they have a protective character ; and all public and 
communal forests arc included, even if not strictly speaking protective. 

Article 4 describes what “protective” forests ai-e; and in order to 


Law of 1877, Art. 14. A number of these provisions are very excellent 
a unfortunately, too much is left to the committees, which may havo 

majority of ignorant and prejudiced persons, who can defeat every proposal for 
“Ughtened action. Forest restoration demands foresight and a deliberate 
hi ^ lip with some present inconvenience for the sake of future safety ; 
j . iovni ‘ ignorance * takes in forest matters is always a shortsightedness 
uich can see notliing but the immediate present. Uence it is that the Foi-est 


w has worked so little good in Italy, 

/T ^•'^pocially the .n..,.4. 

(duly 1876), p. 233. 


Especially the Northern Cantons. See Eevue dc» Eatic et Forlts, Vol. XV. 
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complete the series of definitions which I have already given fiom 
several European la^vs for the sake of comparison, I w'ill translate 
' this also r — 

‘‘ Forests of a protective character are those which — by reason of 
their elevation, or their situation oii steep slopes, on mountain 
summits, ridges, spurs (saillies) ; or in the catchment areas of 
streams; in mountain passes, ravines, and along the banks of 
streams and rivers ; or being in a country generally devoid of trees ; 
—serve as a protection against climatic influences, ravages by wind¬ 
storms, avalanches, falls of ice and snow, stone-shoots, subsidence of 
soil {aifaUHement)^ undermining of the soil by w’ater {ciffoinllemeut), 
erosion of ravines, and torrents and inundations.” ^ 

All Cantons are charged with the duty of settling and declaiing 
within three years what forests come under the law^and what do not; 
and they must deviavccite ctll lyroUciivc foi'ests within a period ot fi\e 
3 ’ears.^ The Confederation a})points an Inspector and staff to see 
that everything is carried out according to the law. 

Article 9 provides that the cantons shall open sciiools of forestry 
or give instruction {(tu moyen de co^^r6 de sylviculHire)^ so as to provide 
for training a number of forest employes. 

Article 11 unfortunately leaves it to the authorities of Cantons to 
allow any part of the forest to be cleared : this is very dangerous ; 
but complete clearing in a protective forest is absolutely prohibited, 
and also of forests in the neighbourhood of protective forests, if such 
clearing would compromise the existence of the (protective) forest 
itself. No exception can be made without sanction of the lederal 
Council. 

As usual, partition of communal forests or their alienation, is 
prohibited. 

All rights of grazing and other forest rights are to bo got rid of bj 
compensation wdtliin ten years, if they are ‘‘ incompatible ” wuth tliG 
maintenance of the forest in such a state as to fulfil its object. 
Wood-riglits, if they cannot be bought out with money, may be 
commuted for a parcel of land of the same nature” elsewhere. 
(Art. 14). ‘ ^ ^ 

All rights may be regulated and restricted to being exercised in 
certain portions of the forest only; or if necessaiy, they may be 
suspended or suppressed ” (I presume with com})ensatioii u^ider the 
preceding article). 




1 Protection .against shifting sands, or against malarious influences, would- 

ratiiivallvnotfindaplaceiuSwissmoiintaiiis. , * . r 4t 

2 This unfortunate limit lias ensured the iailuro of the good intentions of tlie 
law. It would haV'j been wiser to liavc fixed no limit at all, or said twenty years 
iiistead of the absurdly inadequate live. 
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new rights arc allowed to grow up. 

All forests are to be managed according to schemes of working 
which arc to fix the maximum annual yield. The cantons are to 
arrange for the protection and exploitation of the forests. 

A very necessary provision then follows. Hitherto, the law has 
only spoken of the protection of existing forests ; but there may be 
many cases where now there is only bare land where there ought to 
be forest. Article 21 accordingly provides that “ lands which might 
become important f)rotective forests within the meaning of Art. 4,’* 
shall be reboised on the requisition cither of the Government of the 
canton or of the Federal Council. If these lands appear to be private 
property, they must be expropriated under the usual law. The Con¬ 
federation will aid with its common funds important works of 
reboisement. 

These are the chief provisions of the law which are likely to 
interest an Indian student.^ 

A\ heii I received the text of this law there was still an opportunitj’, thonj^h 
i^L 1 being altered ; but 1 have not heard of any amendment being 
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LECTURE XVII. 

THE LEGAL CONSTITUTION OF FORESTS. 

Our next step is to turn to the Forest Acts themselves, and 
see what procedure has been provided for bringing Government 
lands formally under the Forest law; — constituting them 
forests of one class or another, or at any rate making them 
subject to certain rules or orders. 

The process that demands our attention first, is that which 
will result in a regular and complete constitution of permanent 
forests on a satisfactory footing; that is the procedure under 
Chap. II. 

Naturally the first step is to give information to the public 
and those locally interested, of the intention or proposal to form 
such a forest. The notification issued in the Official Gazette ^ 
specifies ‘ as nearly as possible ’ (for subsequent proceedings 
may modify the area) “ the situation and limits of the proposed 
forest.” It also appoints a “ Forest Settlement Officer ” whose 
duty it will he to enquire into, determine, and record, all claims,, 
whether to ownership of land, or to other rights. A special 
Commission of not more than three persons may bq appointed in 
lieu of a single “ Forest Settlement Officer.” The law provides- 
that generally speaking, the Forest Settlement Officer is to be a 
person not being a member of the Forest Service (so that he- 
may be quite impartial).^ 

As the Official Gazette is not always read, nor likely to he- 
known to the people on the spot, the Forest Settlement Officer is 
directed to take measures for translating the notice and publish¬ 
ing it widely, so that no one may have the excuse that he did 
not know of the proposal, or the necessity for coming forward 
and stating any claim or any objection he might have. A period 

^ EacL Province has its own Gozett^ublishcd in English and the vernacular : 
the Gazette of India is the Official (Sazettc of the Supreme Government (Govt, 
of India). . /' 

2 He comes within tlie definition of ‘Forest Officer*’ in the Acl, because he is 
appointed to certain duties under the Act ; but that is obviously another matter.. 
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of three months is allowed for submission of claims ; and these 
may he presented in writing. But that is not enough where the 
people are ignorant; they are therefore also invited to state orally 
what they want, and the Forest Settlement Officer (I use F. S. 0. 
as a convenient abbreviation hereafter) wull reduce to writing what 
they claim. Indeed, the F. S. 0. is directed to go further, and 
undertake the part of the friend of the timid and ignorant, by 
taking the initiative and trying to find out from records, and by 
local enquiry, what rights really exist, even if not at once 
claimed. (Compare also sec. G of the Madras Act on this 
subject.) 

As this necessary interval must elapse before any final security 
can be given to the proposed area, it is expressly provided that 
complications are not to be introduced by making fresh clearings 
and acquiring fresh rights.^ But fresh clearings might in some 
cases be a necessity, and therefore the prohibition has been (in 
the amended Act) made subject to any local rules that the 
Government may think fit to enact." 

If after all efforts to ascertain claims, none appear, then 
the law declares (sec. 9) that any possible but undiscovered 
claims shall be extinguished; but even then there is still a safe¬ 
guard provided; for there is a final notification of the forest to 
to made at the end of the v/hole procedure, and if before this is 
issued, a claimant can show a sufficient excuse for not coming 
before, he will still be listened to. 


or 


It will be found as a matter of fact, that the claims made 
<liscovered, will be one or other of the following kinds 

(A.) A claim to the whole land itself, or (more likely) to one 
or more 2 ^lots of land Avithin the proposed forest. 

iustauce, a claim which happened to rest solely on a legal 

lionH ^ completo before the noti- 

cniU ^^sued, it would tail, as prescription would cease to run, and the term 
not be completed. 

Madras Act leaves it to the F. S. 0. to give permission in writing whore 
] clearing or other act is to be allowed. The patta ” referred to 

nr ^ r ^ written permission to cultivate ; the term indicates the 

L ] oat a lease or perinission (under the ordinary lievenue pro- 

cel . ^0 applicants for waste plots or “numbers” for cultivation. This pro- 

wh ill raiyatwarf provinces lilco Bombay, Madras, Burma, Assam, etc., 

ext ^ of wasto has been given over to the villages at Settlement for tho 

^^^^011 of cultivation, and where tlierefore any villager ivho wants to get an 
on look out for a suitable plot (either waste or abaiidoiu<1 by some 

for it ; the permission to occupy (subject to revenue-pay- 
"^^‘«t).is locally called a “patta.” 
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' (B.) A claim to a right of the class (pp. 79, 80) which does not 
involve taking any produce from the estate, e.g. a right of 
way, or cattle-drive; a right to have a water-course (canal 
cut or drain channel) across the land; a right to have 
access to, or use of, water, such as a spring for household 
j pm’poses or cattle watering. 

(C.) A right of easement which does involve taking some pro¬ 
duce or part of the estate : e.g. to dig clay, limestone, to cut 
turf or sods, to burn lime or charcoal, or boil catechu, to 
cut grass; to pasture cattle, to cut wood; and in fact, every 
class of the well-known ‘ forest rights ’ or easements, which 
s we shall subsequently consider in full detail. 

(D.) A claim to practice “shiftingcultivation” [jYoh, Bengal), 
kimrt (S. India), clahgd (Cent. Prov.), taunggd (Burma)l. 
This is a destructive process and therefore nowhere recog¬ 
nized as an easement: but certain wild tribes and local 
villages could not, in the present state of societ}", exist 
without it; and it is necessary, under certain circumstances, 
to make 2 )rovision for its exercise, as a matter of concession. 


Each one of these kinds of claims will require a different mode 
of disposal ; and I will describe first what is done in the cases 
(A.), (B.) and (C.). The case (D.) not being a question of right, 
will be dealt with in another place. 

(A.) The first kind of claim likely to be put forward, is to the 
ownershij) of the land itself or some jjart of it. If the claim 
should affect the soil of the whole forest or the greater part of it, 
it would follow that the 2 )roposal to create a forest-estate under, 
the Act, could not be carried out: the proceedings would then bo 
closed, on the decision going in favour of the claimant: unless 
indeed it was some special case in which the forest was, on public 
grounds, so desirable, that Government would be justified in 
declaring public utility (under sec. 83 Forest Act) and jn-oceed- 
ing to acquire the estate under the Land Acquisition Act.^ 


I may be here allowed what is perhaps something of a digression, 
to allude to the case where by the action of the Officers at a Land 
Revenue Settlement, the Forest has been all included in the area of 
village estates, so that they can graze in, and otherwise use it. 


- I liave already oliservecl (p. 228 nok) on the mistaken notion that prevniled 
as to sec. 3 of the Forest Act as tending to dejn-ive people of tlieir property. 
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although the right in tlie timher-trecs has been reserved to Govern¬ 
ment. This state of things has been already noted, as existing in the 
(Snb-Hnnalayan) district of Kangra in the Panjilb. It has been decided 
that tlie soil belongs to the villages,' but the Government owns the' 
trees and the right to reproduce them (i.e. has the use of the surface 
as long as the trees ai'e growing or can be grown). No attempt has 
been made to place these forests under the Act, because though the 
terms of sec. 3 are 2 ^ 1 'iinA facie applicable, it has been held that as 
the villages could claim the land (sec. 10), the Forest Settlement 
could not go on without satisfying the whole right in the soil, which 
would be impracticable even if funds were available. The Act ought 
perhaps to provide expressly for such cases; for clearly it was always 
intended the Government should manage such lands, as appears froni 
sec. 1 9, of the Indian Forest Act: but the section is perhaps not 
sufficiently explicit to enable the Government to take action in 
the case of the Kilngra forests. As a matter of fact, old rules 
(having the force of law under the Indian Councils Act, 1861) (p. 189) 
exist, but they were allowed to fall into abeyance— which is a matter 
of detail I cannot here go into— and it is now difficult to arrano-e 
matters. ° 


But to return to claims to land in the proposed forest. What 
usually happens is that one (or many) plots inside the forest 
have been cleared, and cultivation established.- If the case is' 
shown to be one of an unauthorized clearing, or a case of 
squatting with no equitable title, the claim would be disallowed. 

It will, however, sometimes happen that a plot has been cleared 
or appropriated without regular authority, hut still the circum- 


aml to Sy.stoins of Br. Imlia, Yol. II. p. 546 

H ‘'"'If’ the people have of clearing a little 

K. ‘ inveterate, and has to iPe guarded 

v':?! 1 . / commenced by a pennission, not to culti- 

tlm c., f V’ '»■ ‘n'"" tyef only ; a clearing is then surreptiou.sly madoon 

f , u? ^ «'itable opportunity, the little patch is 

mitiier extended round the edge ; then a few more trees are cut, or are observed 
m (lie conveniently; ultimately two or more of these patches unite into one. 
inis proce.ss goes on until either the forest disappears, or else is so “honev- 
toinbcd, that unless tlie land can bo reclaimed for forest and planted up, tlie 
ntUitv of the whole is destroyed. Land brought under cultivation in this way 
piay always be regarded with .suspicion. It should be measured, and, wlienevei- 
It IS possible to trace the permission to clear, the area should be reduced to what 
Was really authorised. Clearings of this sort are al.ai made, not directly for 
ciiltivation, but for hording cattle (in the North-West Himalaya such clearances 
“I'fi c.alled “ tcich ”); in this case it is impossible that they can be the subject of 
'tiiy permanent right in the soil; and the allowancg of any interest in tliciii will 
lather depend on the arrangements made rvith reference to grazing rights, tluanoii 
any right to the soil cleared. 
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stances are such as justify some leuieucy; here probably tho 
unauthorized holder would have to go, but a, solutiuvi might be 
granted in the shape of a money payment (not of course a regular 
compensation).^ 

If the claim is allowed, then either— 

(1) it will be. bought out by consent or under the Land 
Acquisition Act, or 

(2) will be exchanged, or 

(8) let alone. 

Ad. (1) Coffipeiisaiion proceedings in the case of small plots, 
are usuaHy^setSed by we F. S. 0. on the spot; as no one will 
desire fo have a lengthy or complicated procedure, consent is 
sure to he attainable. ^But the Forest Act makes due provision 
empowering the F. S. 0. to act under Land Acquisition Law, as 
stated in sec. 10. 

Ad, (2) Exchange is often easy to effect, especially when tlierc 
are several small scattered plots, which will gain (or not lose) by 
being aggregated together just outside the forest, or on an 
adjacent bit of available land. 

Ad. (3) More rarely, the plot—especiallj’ one which it would bo 
costly to expropriate—will he let alone inside the forest: in that 
case, it constitutes an ^ island ’ in the forest, not subject to tho 
Forest law. It would, of course, he measured and clearly demar¬ 
cated and recorded. Such an enclosed plot would involve (as^of 
necessity) a right of way and probably cattle-way, to get to it. 


When a considerable plot of cultivated land is left in this mannei, 
though it has certain disadvantages to the Forest, it is not wholly to 
be regretted. For the land will probably have resident cultivators, 
and these may be glad, at slack times, to furnish labour (for hire) in 
the Forest,— labour which might otherwise not be available ; and the 
cultivators may be made friends of, and really turnecl to be helpers 
and protectors of the Forest. 


1 Or he might be allowed to liold on for another year or two ; and in any case 
he will be allowed to retain possession till an existing crop comes to maturity and 

is harvested. . i ^ ^ 

2 It would always be held in such cases that the owner had a nglit ol way to 

Jiis i>lot iind the right would include a way for cattle^ or carts according to the 
nature of the locality and the circiiinstances of the cultivation. \ou could not m 
the nature of things, liave aplot of land from which 7^ “"''1 r™., 

hv reason of want of access. Tins point is expressly ruled lu the Italian Oivu 
Code fArt. 593), and in the French Civil Code (Art. 1018), .see also Gurnsson 
(L 331), and so in English law', Kerr’s Blackstone, Vol, III. , PP- 

78.57}; Williams, p. 322. See also the Indian Easements Act, 1682, secs. 13, 14 
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(B.) and (C.) Having disposed of claims to land, the nest 
^'Qrk is to settle easements comprising (1) rights which are 
of the nature of ‘ easements ’ in the old (English law) sense of 
the term— i.e., rights of way, rights to water, or the flow of 
^vater, drainage and the like; and (2) rights to take or utilize 
some of the forest produce. 

Ihe Acts proceed to deal with these rights in a certain way 
■'vhich I will here only state in general terms :— 

(1) It is required that every effort shall he made to fiud out 
what easements exist; and it is finally declared, that, in the 
last resort, rights not claimed or discovered, cease to exist. 

(2) It is required that a record should he made giving the 
names of holders of personal easements; and the names 
and particulars of real easements, and the estates or Institu¬ 
tions to which the latter are appurtenant. 

(3) The rights must he brought to definition, that is, an 
authoritative decision is to he given as to what is the 
nature and extent of each. 

Now before we can examine the details of this definition and 
'"’liy it is required by law, we shall have to consider in detail 
some nlatters which in my elementary lecture on the subject of 
easements (regarded as rights over Things, p. 79), could only 
be indicated in outline. In order, however, not to break our 
Pi'esent subject into portions, we will leave these matters for 
ibe present, and assume that all easements (of one kind or 
fiiiother) have all been defined under the law: thus we can 
proceed at once to consider the furtlicr steps which still remain 
*0 be taken in order to complete the Legal establishment or 
Constitution of the Forest. 

■A-Ssuming then, that the F. S. 0. has heard the parties and 
Come to a decision as to the justice of the claim and as to its 
extent, and has put down all the necessary particulars coming 
''^ithin the scope of definition; the next question is, what is he to 
^ e with the rights ’? This will depend on whether the case- 
^^ents are of class (B.) or (C.) (p. 202). If the former, the record 

description is probably all that is possible or needful; for 
to^' ^dll be mostly nccessar>i rights. A special power is given 
^ deal with roadways; but that will be considered hereafter. 

other provision is made in the Act (secs. 11-15). In the case 
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of the produce-rights (C.)—which are what really give trouble— 
the F. S. 0. can do (sec. 14) one or other of three things :— 

(1) Transfer the right to some other convenient locality, or to 
part of the proposed forest, excludedltoY the purpose, from 
the area to he made subject to Forest law. 

(2) Admit the right to exercise in the forest itself 

(3) Get rid of it by buying it out for a compensation. 

Sec. 14 enables the F. S. 0. to consider whether there is any 
other Forest tract of sufficient extent (and of course of a 
character or nature to support the rights) and in a “ reasonably 
convenient'’ neighbourhood.^ This place may be either a 
separate (available Government) Forest tract, or part of the 
area, to be cut off and excluded from the proposed forest. If 
the rights can be so provided for, the actual forest to be 
reserved will be free. On this, two remarks are necessary. 
(1) This process it will be observed, is not at all the same as 
the French law^ of cantonnement," and (2) the Act does not 
say exactly what is the legal position of the portion ‘‘of 
sufficient extent, &c.,” on to wffiich the rights are transferred. 

As to the point (1); — under the French law, “ cantonnement ” is 
purely a form of compensation for a right which is thereby extin¬ 
guished. A piece of the Forest is taken, of such a value that it 
represents a property equivalent to the value of the right; the right¬ 
holder gets this bit of forest, as absolutely his owm to do wffiat he 
likes with ; he may clear it, and cultivate or not, as he pleases. The 
Indian rule now’ under consideration, is quite different; the right is 
not valued, nor is it extinguished as by compensation ; it is simply 
taken (as it is defined and admitted to record by the F. S. 0.) and 
transferred to another place. 

As to (2) the legal 2)osition of the area on to which the rights are 
transferred, it must bo observed the Forest law in India, as I shall 
afterwards explain, oolongs to a period w'hen matters w'ere in an 
clcmcntaiy stage, and it would not have been practicable to go into 
too much detail before practical experience had Ijeen gained as to 
the provisions really necessary. Hence nothing is said about the 

^ B.g. cattle conifffiiot be taken to a grazing ground niniy miles away ; wood- 
rights could not he exeicised on a place so far away, that carriage would ho 
laborious or cost!} » “ a right to large wood for building, it could not be 

n*ansferred to a tract that grow only bamboos or small wood ; if on the other liand 
it were a grazing riglit,,it would matter but little what sort of tree growth (if 
any at all) the forest tract had — it would sutlicc if there was proper gmziiig. 
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fiagcment or ownership of the piece of land or Forest on to which 
e rig Its arc transferred. In some respects the provision of sec. U 
and (6) winch are repeated in all the Acts Madras, sec. 12) 
may give i^ise to future trouble. It may be presumed that, prac¬ 
tically, care will have been taken to see that an undue number or 
extent^oj rujhts has not been turned on to the excluded or the alterna- 
G oicst tiact, e.y., that more cattle have not been assigned to 
le selected place than (in the long run) that place will really 
support. If any mistake is made as to this, the rights will gradually 
^ r ^ the place to satisfy them. The Act nowhere 

}s, 1 ^M be observed, that the selected (alteniative) tract becomes 
^ holders in any way ; it still remains the 

tb. F « n it must have been originally, otherwise 

is silenf ' ^ "'ith it). But the Act 

ensi ro ilTl ' ?■ after it so as to 

placed unonTt”^ T interest of the right-holders 

ri .h t n ° ■>. principle, l.„, cill the owner’s 

,o X ‘ of the tmet; „„t 

incut into, r f-'"' »«*, the Goveru- 

iCnX ;rrcr ‘ ^ - “» 

beneficial oterasc of iXriahTTi 1 ““' “ «nW“necl 

'vore taken the -iron ov i 1 i ’ iio"ever, some special steps 

of the Forest ,\c't ■ ■ tl ““ ‘o ‘be provisions 

P‘ovisi™:„X):^j;;::f;X™'“ -“-'Object *„ l ,cnerel 
J conceive also tliat tb ^ ' ^•Ppimablc to Government waste land, 
-ghts upon a"iven -i -o ^ objection to settling all 

and (6) and tbr-n (without resorting to sec. U (a) 

“Village Forest.” ”lt.'^r° management) as a 

to call attention to the diffi^ the present state of things 

at icxr i';:itr::r7r • ^ 

pl■ovla^w“X‘e“.‘!!‘’ “fi if.tbo I'isbts cannot be 

aud excluded from **’' P°^’i^i°ti cut off 

may be provided for 1 ^ pi’oposed forest, tlie rights 

admitted - and to tl f recording an order ” that the rights as 
‘ It wouMbo,,,,p (7.e., as defined), are to he con- 


inmc'S, lunubors, quantity, etc. under see. 13. 
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tinued in the Forest itself—but observe (sec. 14, c)— subject to 
regulation^ which (as the next section shews) has reference to 
the ^‘due maintenance of the forest.’’ This regulation is such 
an important matter that all details are reserved to a separate 
lecture. 

I will therefore at once pass on to the next section (sec. 15). 
If the F. S. 0. looking (i) to the ensuring of a continued 
exercise of the right to the extent admittedy^ and (ii) duly 
regarding the maintenance of the reserved forest, finds that he 
cannot provide for a proper ‘‘ settlement,” he is then to buy out 
and commute the rights and so get rid of them. 

In the Burma Act, rights are so few and so simple, that it 
was enough for the section to say ‘‘if the rights are not 
jyrovidcclfor ” in one or otlier of the ways stated, they are to bo 
commuted; and the Madras Act follows this wording, adding a 
power of Government to make rules on the subject of the 
F. S. 0. commuting rights. But in any case it is obviously 
consistent with equity and with the general principles of law, 
that both the right of the forest-owner to a normal management 
of the estate and the interests of the right-holder, should bo 
looked to, and not only the latter. The question is—given a 
right defined as to its nature and extent, is it possible by 
making fair conditions as to its mode of exercise, to let it go on 
in the forest, so that the right may be capable of continuous 
enjoyment, and yet the forest be dxdy maintained ? . To judge of 
this question, the F. S. 0. will have recourse to tlie Forest 
officer s opinion and to the reports and other means of informa¬ 
tion as to the extent and capabilities of the Forest. It is a 
matter that will* require both careful inspection and full 
consideration. But in the end, the formal decision of the 
question rests with the F. S. 0. (subject to appeal). If the 

rights can be provided for, then they are admitted subject to the 
necessary regulation ; if not, all that the Act itself provides is 
that the rights are to be bought out.^ 

^ ^ Servituies pciyctuas causas, etc. (p. 85) : it would never do to provide for 
rights ill such fi way tliat in a few years they would cease to be obtainable. 

2 The Act as it stands does not allow such an objection as I cannot help the 
rights being lieavier than you think the forest will supplythere is *110 pro- 
“ vision for reducing rights in e.tcess of the capacity of the servient estate. Tho 
‘‘rights must therefore be allowed in total; and if it is found that the Forest is 
“getting destroyed, it cannot be lielped.” This matter will be further e.xplaiued 
hereafter. 
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once more, I propose to leave the subject of the means 
and manner of compensation, to the separate lectures above 

promised, which will then deal with the special subjects_ 

“The definition and regulation of Forest rights, and the mode 
of compensating or buying them out.” This will necessarily be 
preceded by an (introductory) explanation of the relative rights 
and duties of the Right-holder and the Forest owner. 




Procedure in Hearing Cases — Appeal. 

It was hardly necessary before, to observe that in discussing 
the claims of right-holders and the answ'er (if any) of the Forest 
oflicer, there is a proceeding in the nature of a suit, which may 
involve the taking of evidence, and the hearing of argument on 
either side. The right-holder is (practically) the plaintiff, and 
the representative of the Forest is defendant. The Indian 
Forest Act provides (in sec. 18) that the Local Government 
nmy appoint “ any person ” (it would usually be a Forest 
ofhcer, but there might be an Advocate or a Pleader with him) 
to represent its interest and to take part in the enquiry. 

It may bo, that the F. S. O.’s order— whether on the subject 
0 admitting a right (as existing at all), or as to its extent, or as 
to the mode of dealing with it under secs. 14, 15—may be un¬ 
acceptable to one side or the other. Accordingly sec. 16 
liovides that any claimant, “or any Forest officer or other 
P ison generally or specially empowered by the Local Govern- 

doe?/“i 

h7’ mLT ] ‘'“t mx merely “ any person rvho 

Forest offi 1“‘T’ '"cMes » 

well L a r! r ”“‘1° “ ^®®t, as 

Wmsolf or his 

expressly em estate. The Madras Act (sec. 4) 

represent th T" Forest officer to 

person to app” al.°”^* mterests, and (sec. 14) empowers this 

withh, tE’niZf (m writing) to the F. S. 0. 

it is heard in Moi against; 

Ruder the Vet) ' ^ special “ Forest Court ” (appointed 

) or by an experienced Revenue officer nominated 
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for the duty (sec. 14). Under the Indian Act, it is heard ordi¬ 
narily by a Revenue officer not below the rank of a Collector or 
Deputy-Commissioner (District-Officer); and so in Burma. The 
Madras Act reverses the order adopted in Act VII.; in Madras 
the Forest Court is the rule and the other is the alternative ; 
in the Indian Act, the ordinary appellate Court is the Revenue- 
officer appointed, and the Special Forest Court is the alternative. 
I have not heard of any case as yet, in which such a special 
Court has been appointed. 

In the Indian Act (and so the Burma Act), the F. S. 0. at 
the original hearing and investigation of the claims, has the 
2 )owers of a Civil Court in hearing suits (sec. 8 (h) ) and this 
perhaps implies that he will follow the Civil 'procedure in 
general, but nothing is expressly said on the subject. In the 
case of appeal, it is expressly said (sec. 17, 2nd clause) that the 
appeal will be heard in the “ manner prescribed ’’ for appeals in 
matters relating to Land revenue. This is no real difficulty: 
for the procedure in the first instance, will always be informal 
and equitable ; and if the procedure in Appeal is revenue law 
procedure, the difference is rather verbal than real. In revenue 
cases (as provided in the L. Revenue Acts) the procedure is 
(usually) that of the Civil Courts, but somewhat simplified, and 
esjDGcially modified with regard to the personal attendance of tho 
parties. It should be observed, however, that the rule often 
adoj^ted by the revenue law to restrict the employment of pro¬ 
fessional pleaders, &c. (ic., without the Court’s permission and 
with certain disabilities as to the costs) would bo overridden in 
Forest cases, by the express power (sec. 18) of cither side, to 
appoint any person to appear, plead, and act ” on his behalf. 
Tlie Local Land Revenue Act would have to bo consulted for 
details; but as a matter of fact the procedure is quite simple 
and offers no technical difficulties 'whatsoever. 

The Madras Act has avoided this (not very important) differ¬ 
ence. It expressly gives the F. S. 0. in original proceedings 
the powers of Civil Court for compelling attendance of witnesses 
and producing documents; it says nothing al)out the general 
procedure at the hearing. In Appeal (sec. 14), the appellate 
authority has to follow,the procedure prescribed in secs. 39, 40, 
which include the general provisions of the Civil Procedure 
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ode; there is also a special power to refer to the Presidency 
High Court for a ruling on certain points of law. 


licvisioii hij Local Government, 

It M’ill be observed, that the Local Government has still a 
double power (independent of the appeal procedure) of revising 
any arrangement made under see. 14, or on appeal (secs. 17 & 
21). Under sec. 17 it can revise and modify (in any way per¬ 
mitted by law) the appellate decision. But further, sec. 21 gives 
a power subsequent, which only extends to directing that any 
one of the modes specified in sec. 14 may he substituted for that 
adopted, or that the right be commuted. This pow'er may he 
exercised within five years from the date of the^?m( notification 
of the “ Reserved Forest; ” and would be exercised (naturally) 
fijtei some experience of the existing arrangements, when it 
appeared (within the five years) that it was working badly. 


Growth oj New Eights or Easements — Co7icessions. 

Sec. 22 is a useful protection against the further burdening of 
orest estates, and the growth of rights which might leavefte 
orest almost valueless in the hands of the generation to come. 

cannot help the existence of rights that have grown up by 
prescription in the past; hut wo can and ought to prevent such 
to ^ tlie future. No new rights can grow up, and conse¬ 
quently no practice that was (so to speak) on the way to com¬ 
plete Its prescription, can accomplish it: the period ceases to run. 

occasion lierc to remark tliat cases have occurred in 
new record rights so as to admit of 

M’ith .tl?r future) being provided 

iuhabitanrT i-ecognised in favour of the old 

aetirdlv d*^ ^ '^^^ege. I cannot tell how tlic authorities may 

directly co*^? ^ ^''Sally, such a provision is 

resisted > me.aniug of sec. 22, and ought to be 

"Inch iil/ I ! reserve some further remarks on this subject, 
‘ definition ’ **" understood when we come to the debdls of 

j ^ ^ouveiiiont in this placa to notice that while new 
be urged that there is any liarJ.sliip. It may be desirable to see 
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rights canuot grow up hy anj' process of prescription, Govern¬ 
ment can hy sjyecijic ijran t under this section, create such rights. 
It is, however, in most cases unadvisahle to tie the hands of the 
public authority hy granting a right, w’hich, once, granted, is 
in-evocahle. When it is desired to make provision for some 
hard case, it is better to grant a “ concession ” or “ license ” ^ 
worded so that the Government may at any time revoke or alter 
the terms. When such a permission (which the French call 
“ tolerance") is granted, it should define the number of cattle to 
be grazed, the kind, the season of grazing, the quantity of wood, 
and in fact all other particulars exactly the same as would bo 
done in the case of a right regulated for exercise inside the 
forest. There might, perhaps, be a (nominal) annual charge 
made for the exercise, simply to mark its character as not 
bein" a right : its nature should be clearly explained in the 
order, and it should be declared exerciseable subject to the 
control of the Forest officer, and to be terminable in case of any 
breach of conditions. The French practice in this matter may 
be usefully mentioned." 

A concession for the convenience of certain persons, which is not 
intended to be a fixed riglit, is conveyed by a Avritten instrument 
holding good for nine years, and stipulating that the concessionaires 
shall pay a nominal rent or charge which prevents the idea of a 
pennanent grant of a right. It can be renewed as often as the 
authorities please, at the close of each ninth year. The I’refet grants 
tliesc “ tolerance ” Avith the advice of the Conservators. ■ The con¬ 
ditions attached are — 

(1) that the concession is ahvays revocable at j)leasure (and cannot 
militate against any pre-existing rights of third parties, for 
Avhicli the GoA'ernment is in no Avay responsible) 

(2) The term of years (nine or some less number) is fixed ; 

(3) The yearly charge is to be paid (as above stated) 


A'illao'cs increase and grow, but newcomers have no more right to expect that they 
Avill have new burdens cieated on tlio forest in their favour, than they would have 
to expect any alteration of other natural conditions of their location. They conic 
to the place with their eyes open, and if the absence of forest rights Avould make 
the position intolerable, then in common reason, it is better that they should stay 
awaC^ The jiropcr Avay in any case, to meet the wants of ncAv villages is not tb 
impose legal burdens on the State forests, but to create village forests for the 
express purpose of satisfying such Avants. 

f gojjietiuies called “privilege. As to the objections to this term, see note 


** •?'See^^t’vicc Adiniiiistratir dcs Chefs de Cautonnement; par. A. Puton (Gros- 
jean Nancy, 1870), p. 198, Ac. 
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(^) The concessionaire is responsible to make good any damage 
caused in the exercise of his concession : 

(r)) When tlie concession comes to an end (in whatever way) the 
giantee engages to restore the locality to its original condition, 
whenever that is necessary, within a month, or to allow the 
korest Officer to do so and to pay all charges. 


The concessionaire signs an agreement that he accepts the terms 
.ind will abide by them; and failure to sign this in duo time entails 
cancelment of the concession. 

In a few jdaces in India, leases of bits of forest are sometimes given 
^^ith cl right to grow crops for a certain number of seasons, conditional 
on raising (in lines between the crops) certain trees. In practice these 
o not lead to mucli, as a rule. But the plan is also known in France 
{concession a charr/e de repeiqdenient),^ 

The subject of licences is uot mentioned in the Forest Act 
because no legislative authority is required (cfr. p. 21). The 
grmit of such permissive acts is solely a question of convenience. 

he process of settling rights, and separating those of the 
btate and those of private persons, being thus accomplished, all 
that remains to be done is to wait till the period for appeal has 
e apsed, and till all cases have been decided, and all procedure 
or acquiring any jdots of land, &c., completed; and then a, final 
'i^obfication declaring the area to be a Eeserved Forest (from a 
date to be fixed by the notification) is issued. This clearly 
specifies the exact limits of the forest, either with reference to 
iia ural boundaries (where such exist) or to artificial marks to be 
erected, or by both means combined. The Forest Ofiicer has the 
I d y of seeing that this notification is translated (i.e., into such 
ocal dialects as may ensure it coming to the knowledge of all 
persons concerned), and that the translation is published in 
every town and village in the neighbourhood of the forest” : 
IS 18 in addition to its formal publication in the Official Gazette, 
previous to the date fixed for the forest becoming le^rally a 

I^eserved Forest.” « o 

the S® on l-o speak of boundaries, as being jiart of 

Forest Estates^ which are the 
ject of this lecture. No doubt, it is essential that 
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houndarics should be fixed and conspicuous; Forest law can 
only take eflect within perfectly defined local hunts. If a man 
were charged with a purely forest offence, and he could prove 
that no such limits were clearly defined, and that therefore he 
could not know whether he was acting inside the forest or 
outside (the act itself not being “ naturally” a criminal act, i.e., 
wherever it was committed) this would, I submit, he a good 
defence. But on the whole, it is more convenient to speak of 
boundaries under the head of “Protection by Law.” Still the 
student will remember that the fixing of limits, and the record as 
well as the erection, of boundary marks, is an essential part ot 
the constitution of Forest Estates. Indeed, the final notification 
which is the summing up and completion of the whole work 
could not he drawn up unless the boundaries were perfectly 
definite. 

The last point to be noticed is that when a “ Beserved 
Forest,” formally settled and constituted, has gained legal 
existence, the area of it cannot cease to he “ Beserved Forest” 
without the express sanction of the Government of India.^ It 
may he made over (under the Act as it stands) to he Village 
Forest under Chap. III., but it is still Beserved Forest and 
subject to all the laws of a Beserved Forest (sec. 26). If a forest 
with due sanction ceases to he reserved, the ivV/Zt/s (if any) which 
have been disposed of as above described, do not revive. 

These remarks bring to a close what has to he said on the 
subject of the Begular and Permanent Constitution of Forests. 

It only remains to be added, that as the definition of each 
right is of the nature of a judicial decree which may or may 
not have been modified on appeal, and as any orders for 
reyidating rights in their exercise within the Beserved Forest 
are also authoritative, it is necessary not only to be able to refer 
to the original record or “file” of each case (or group of similar 


1 It has been tLouglit that this provisiou might bo improved. It has (un¬ 
fortunately) been necessai-y to resort to it in oases where, under a too hasty zeal 
for forest demarcation, areas have been unwisely declared “reserved.’^ And 


iiorhans it would be better to leave this matter i]i the hands of the Local Govern¬ 
ment but to require that the “Reserved Foyest” should only cease to be such— 
(i) wlierc Government declares that the interests of tlic public in respc^ct of the 


area demand the change infavour (only) of /^crmaricni cultivation, (ii) and that with 
"the advice and on the report of its Chief Forest Officer, (iii) and never in the 
case where forest has a “protective character,” Le. against torrents, landslips, &c. 


form of record of easements, etc. 

cases) whicli will be deposited in tbe Collector’s District Record 
room, but to bave a tabular register, to which reference can at 
once be made. Rights as allowed and defined, must all be 
entered, and a column should show how they have been disposed 
of—whether by transfer to some other tract; or left in the 
forest (in which case the particulars of the regulation ordered 
must be shown); or bought .out by compensation. Such 
Registers, in strongly-bound books, ought to be available 
separately for each large forest— or group of forests — as may be 
convenient. 

It is for the local aitthorities to provide the form, but I would 
suggest that it is not worth while in this register (which is intended 
to bo compact and easily referred to) to enter the form of the original 
claim, where it dift'ers from that ultimately agreed upon, nor any 
original order that has been modified in appeal.' It seems sufficient 
to give the orders, rules, &c., in their final shape —the only separate 
column that might be desirable, is one for any modification made by 
the Local Government under its special powers : this power would 
very rarely be exercised, Imt Avhorc it is so, it would be after the 
I. fe. 0. s order has become final. The fewer columns there are in the 
form, the easier it will be to refer to. I should suggest some such 
form as this 

Colunui 1. Name of estate, person, village, etc. (details as in sec. 12). 
„ 2. Number of houses and accessory buildings. 

,, 3. Population. 

» I. Area of cultivated land.- 

1 , 5. Natiire and extent of cattle grazing rights, specifying 

number and kind. 

” >5 )) finy kind of icooef-right. 

” )) )> any other 2 }roduce-rigJif. 

j> tl. Detail of regulation ordered. 

» 9- For any modification ordered (under secs. 17, 21). 

10. For “ Rcmai’ks.” 

tko foresf '^''f?8est that a register giving any rights in land within 
of Water ’ I'ogister regarding rights of wag, watercourse, or use 

matter 'V ? ^opt separately. P>ut local convenience will, in this 
> oe the best guide. 

■ If a record 1*® if necessary in the original records. 

W'liat sort! of “ "’Iiolo riUage it might be useful to state wha; (and 

Waste” the village had of its own. 





Constitution of Protected P'orests. 

It remains to notice the subject of the provisions regarding 
“ Protected Forest ” under Chapter IV. which apply only 
where the Indian Act is in force. That this procedure never 
can amount to a complete settlement, I have elsewhere ex¬ 
plained (p. 235). Here I only state the law as it stands. 

The procedure involves :— 

(1) The issue of a Gazette notification, declaring the area 
subject to the provisions of Chap. IV. But this cannot 
issue unless a record of rights on the proposed ai'ca already 
exists; or, if no such record exists, an ofilcer may (by 
implication) be appointed to make it; and though the 
result of his enquiry might be generally sufficient to 
satisfy Government as to the practicability of declaring the 
forest, it would not lead to any decision of extravagant, or 
undefined claims, nor would unclaimed or undiscovered 
rights cease to exist ; no appeal could be made; and new 
rights might go on growing up ; right-holders could not be 
prevented from selling produce (unless tjhe Courts would 
hold, as they justly might, that this was against the nature 
of the right—apart from any express enactment of the 
Forest law). 

(2) Action under sec. 29— which would be conveniently 
taken at the time, but might be taken at any time after 
issue of the notification. 

This may (a) declare a class of specially reserved trees (which 
would not interfere with any rie/ht to such trees —only that 
such right is not likely to exist) ; (5) close for a term, a 
portion of the forest (and suspend all rights in it, subject, 
to the proviso in sec. 29 b) ; (c) prohibit clearing land for- 
cultivation, burning lime or chai-coal, collecting forest 
produce (but this prohibition -n’ould have no effect against, 
rights). 

These prohibitions may be made and removed from time to 
time. 

(3) Issue rules on the subjects stated in sec. 31. 

The provisions of sec, 32 regarding penalties, are somewhat 
confusing; but I think the intention is to provide rules for 


ITITUTIOX OF PROTECTED AND VILLAGE FORESTS. 

regulating the use, working, and taking produce from the forest 
generally, and that the rules should not be made to nullify the 
prohibitions declared under sec. 29. So that if the clearing of 
land for cultivation is prohibited (as it usually would be)°thc 
rules should not nullify this by providing that a certain permis¬ 
sion must he obtained for cultivation. And so I take it, the 
rules to be made about collecting forest produce, burning 
charcoal, &c., are not to apply to cases where specific acts of 
this class have been expressly prohihited} Similarly, rules 
about cutting trees would apply to all but “ reserved ” trees. 




Between the 2 ^>'ohibitions declared under sec. 29 (which avail 
against all but right-holders, and against those also in the closed 
portions) and the rules under sec. 31, no doubt a certain degree of 
conservancy is possible; but the success of the conservancy"would 
depend solely on the rights being but few and the forest area large, 
n any case where numerous and extensive claims existed, and there 
v as a demand for land for cultivation, it would be only a matter of 
years, how soon tlie forest was hopelessly ruined. 


Constitxition oj Village V'orests, 

There is no occasion to remark on this in detail. Under the 
^ process is exactly the same as for constituting 

eseivcd horest, only that in the end, the settled area would 
® (by a formal order) assigned to the village, or group of 
VI ages, intended to be benefited. Even under the Burma Act, 
wrere Village Forests may be constituted ah initio, the pro¬ 
cedure IS practically the same as under Chap. II. In both 
cases, however, the settlement of rights would be simplified by 

vill « f presumably be those of the 

ne d°^l constituted, the rights that 

• settlement would be those (rarely existing) of pei’sons 

<^c of 1 village. The grazing, wood-cutting, 

nval ^ ^ village itself would no longer be rights of the village 
property ; tlioy would become enjoyments of the 

that of Govei*nn''^^^f would bo tho use of the prohibitiou ? The property being 
Iq virtue of an p matter of general law and right, that its produce (except 

or the provisio,. <^auiiot bo taken otherwise than by express permission 

29, it won! ? 1 where a special prohibition is issued.under 

^ nave no meaning, if the rules allowed the act notwithstandiiv*'. 

o 


misT/f), 


FOKEST LAW. 




estate now assigned to the village itself; and any regulation 
and definition, of number of cattle, season of grazing, number 
of trees to be cut, area of brushwood or small wood to be cleared 
annually for fuel, would become matters of the working plan 
(or scheme for the proper utilization of the forest) which ought 
in such cases to be prepared, whether annually or periodically. 
Except in the case of any rights of outsiders, the whole of the 
grazing on all open parts of the forest, and the whole annual 
yield of matei’ial, would go to the village, to be distributed by 
the village officers according to the proper proportions for each 
farm or holding—which would be recorded. And in the case 
of any surplus which was available for sale, it should he pre¬ 
scribed what is to be done with the proceeds, which ought 
invariably to be devoted to some common object,^ and not to be 
distributed in small cash sums to individual villagers. 


Ejj'ect of the Act on Special Forest Interests or liights. 

No formal procedure is provided by the Act, under sec. 79, or 
in taking action in the case of interference (on the grounds of 
public safety) with Private Forest or Waste-land. In the latter 
case (sec. 35) a notification is required; and the notification 
will prescribe certain action to be taken. The interested party 
is also to receive a notice directing him to appear before an 
officer appointed for the puiqjose, to state any objections he may 
have to offer. 

In the case of sec. 79, either the matter will he one of issuing 
certain rules only, or (more probably) will be that of applying 
the procedure, or part of it, under Chap. II. or Chap. lY. 

‘ Such as the village school, mosque, temple, roads, bridges, official buildings, 
.or even to help to paj’ the land-i’evenue. 


LECTURE XVIII. 


SPECUL FEATURES OP FOREST-EASEMENTS ,* AND THE RELATIONS 
RETWEEN RIGHTHOLDER AND SERVIENT-OWNER. 

The last lecture exiilaiued that in regularl}’^ constituting a 
State Forest (under Chap. II. of the Act), all kinds of rights had 
to be ascertained; and, in particular, that “ easements ” were to be 


defined, and their exercise (when admitted in the forest) was to 
be REGULATED ; and that, in a certain event, rights of user (or 
easements) might be bought out by compensation. 

Before we are in a position to understand the detailed steps 
which the Act requires (or allows) to betaken in pursuance of this 
provision, it is necessary for us fully to understand several pre¬ 
liminary matters. We have already, in Lect. VI. (p. 79) con¬ 
sidered the general nature of an easement, servitude, or right of 

user ; but we were not then in a position to go into the details 
've now require. 


he questions we have to discuss before we can appreciate 
t le details of Chap. II. of the Act regarding definition, regula¬ 
tion and commutation or indemnity, are the following 

the legal basis of forest rights in India ; —how 
did they come to exist ? 

(II.) How is it that rights need, and can legally and equitably 
„ , fee subject to definiiiim, and must be exercised subject to 
regulation i For the provisions of the Act imply a certain 
Imitation as inherent in the nature of these rights. In 
answering this question we shall have to consider more 
the nature of an easement, and to consider some 
, characteristics of this class of rights. 

' V Ill doing this, we shall come to perceive that the holder 
the easements has, in fact, a certain legal position ivhich 
^tJCessitates a certain course of conduct on the part of the 
J^iest owner ;—conduct, that is, with reference to his mode 
fiod maintaining the estate so that the right can 
e tairly enjoyed; and on the other hand, the easement- 
° has a corresponding duty to “ spare ” the forest— 
to make his easement more burdensome to the owner 
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than is necessaiy ; and of course not to destroy or over-tax 
the resources of the estate. 

(IV.) Vice versa, the owner (with u.s, the forest-owner) has 
certain rights with reference to the easement-holders: 
he has the right to work and manage his estate in a certain 
way, upon which right the enjoyment of the easement cannot 
trench ; he has also corresponding duties, namely, to manage 
his estate in such a way that it remains capable of satisfying 
the right or easement in a fair and reasonable manner. 

The questions (III.) and (IV.) together, amount in fact, to a 
consideration of the relative position of the right-holder and the 
servient-cstate-holder, with reference to their mutual rights and 
obligations. We proceed without further preface, to the first head. 


(I.) The origin and legal basis of Forest easements in India. 

In Lect. VI. (p. 8C) I have already stated in general, that rights 
of easement or user in the forest, most frequently arose in 
Europe, out of ancient grants and charters, or at any rate out of 
definite customs of tenure ; but also that they might be acquired 
by “ prescription ”—^just as ownership itself may. No definite 
origin perhaps is traceable, but for generations past, the user 
has been enjoyed “ openly, peaceably, and as of right ” ; then 
there is a prescriptive right or easement. 

The Waste land and the use made of it. 

In India, the ground for recognizing such rights is very rarely 
(but of course cases do exist) that of defined grant, charter, or 
official recognition in past days. Nor again, speaking of strict 
legality, can it be said that “rights” have been acquired by 
, “ jjrescription.” It seems to me, strictly speaking, that if a 
“ village ” or a person, has been for ever so long in the habit of 
cutting grass or firewood, still if that was demonstrably done on 
sufferance, and because no one cared to interfere, and with the 
knowledge that at any moment, the local authorities could make 
over the forest-land to a grantee to clear and cultivate, and that 
(as a, matter of course) the practice of grazing, &c., would then 
and there determine, — these conditions prevent, on general prin¬ 
ciples of law, the growth of a legal right the exercise was both 
1 It is not too much to say that if forest casements in India had to be established 
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precarious ” and (not ‘^as of right”) hut by permission or on 
sufferance.^ That was really the condition of things under all 
^Native liulers of Indian States; and further, there was not 
under the later Princes, even any general acknowledgment of a 
right of property (at any rate to the humbler classes) in the soil 
of their own cultivated land,- much less did they contemplate 
any leejal or fixed right of ‘‘easement” in the “waste.” Still 
uo doubt, the best native rulers were, in practice, careful of the 
convenience of the peasantry, because they knew that if culti¬ 
vators and their cattle were not provided for, the revenues would 
fall oft; so that practically, grazing and wood-cutting, in the 
then abundant waste and jungle or forest-land, were always 
allowed ; and grants of land to cultivate would not, as a rule, hb 
UQade so as to deprive a village of the necessary grazing ground. 

^Vheii a Forest law was being enacted for India, it became a 
question how these long-established practices of using the Go- 
^einment waste—that now became State Forest, should be dealt 
^^ith. It might have been held, for instance, that strict legal 
lights being hardly known, none would be recognized ; and only 
pio\ision would be made for allowing (with due liberality) certain 
concessions.^ But it was preferred to waive technical distinctions, 
^ud leave it to the officials entrusted with the adjustment of 

test^^^^V have in England, tvvo-tliirda of them v/ould not stand the 

the hfil/*^^ have ahvays to show that either you and your ancestors, or you as 
still Iv ^ estate, and those who preceded you in that estate, had and 

riffht- ^ Ti^^ht. A custom alleging that all tlic inhabitants of a place had a 
and iln ’""as held bad (^¥illianls, p. 13), because there was an indefinito 

attaolwH aating body, not that each person had a right as an ancestral one, or as 
nartifMii . • estate \vhich he held. Custom may be pleaded to establish a 

custom f ^ to show what a right extended to ; and copyholders can plead 

tioii ^ the manor of which they are tenants ; but this is an excep- 

Ilhams, p. 191). ^ 

Iroin tliB .Mr. Justice !»«< remarked (p. 739) “ tlie right ari.siiig 

and its pv ^ ® do.mam i.s not extinguislied by its mere uon-exereise ; 

I'he Stnf not called for till some, public injury or inconvenience arose.” 

sutiered t? position, not of one who granted rights by implication, or 

fere _ti, ^^P adversely, but of one who knowing that ho can inter- 

the nPt!oc also,—allows the practice to go on till 

•2 “^^essUy for interrereiiee arises. 

3 (<lovernmeut Property). 

a neln of Forest law, besides '‘rights*’ jiropcrly so called, it may 

get certaP^* H^^' eoience to allow people -who would otherwise be badly off—to 
conccs wood-cutting })rivileges (see p. 272). Th^ae we call licenses 

opposed^^^^etimes been called “privileges,” but this term as 
^I'^-^hind “ “ rights,” hi English at any rate, is iueonvenicut ; because in 

certain hi ” has a defined meaning, nnd'rcally implies a strict right of 

^f karliani^ ’ 'riicii Ave speak of the “ privilege of the subject,” the “ privilege 
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questions of right in the forest, to deal with what they cquitahlif 
(Old fairly considered riylits —even though some technical requi¬ 
sites were absent. I think it may fairly he held, that what is 
in-actically a right, would be recognised in the case of all old- 
established villages long accustomed to find grazing, wood, &c., 
in the forest, and where they claim only what is really neces¬ 
sary for their farm work. 

But there are many cases where it would fairly be held that 
(whatever might be allowed as of favour and on the ground of 
need and convenience) there was no right. For example, if a 
village has grown up on the edge of a forest within the last 
fifteen or only barely twenty years—it could not fairly be ruled 
that the inhabitants had acquired any right to graze, &c., in the 
forest; or again, if, when the Land Eevenue of the village was 
brought under Settlement (as it is called), the Government had 
granted to the village, as its own, a sufficient area of wood and 
grass land, and since then the i^eople have chosen to clear and 
cultivate the greater part, and so have got to rely on a neigh¬ 
bouring forest for grazing and fuel. 

Even if it were a recent matter (as above instanced) the officer 
might still be guided by the greater or less necessity of the case 

the people having nowhere else to go to ; and it would 
become a question of equity and good conscience, under all the 
circumstances of the case, wliether to recognize a right, or only 
to make a concession, i,e., to grant permission or license revoc¬ 
able at the pleasure of the Government. But speaking generally, 
and of old-established practices, necessary to the well-being of 
the villages, I think the most satisfactoiy course is (as the Forest 
Act implies) to treat the matter as a case of practically (if not 
theoretically) prescriptive right I beg that this consideration may 
be carefully borne in mind; it applies especially to Indian 
Forests ; and will probably be found applicable in making Forest 
Settlements in the Colonies; it is (jnitc ivipossihle to deal with 
what are practically forest-rights, on the same strict principles as 
are observed on the Continent of Europe. 

The fact is, that for ages jDast, no idea of the value oi forests, 
as such, ever existed. The ‘‘ Waste ” was looked on as literally 
iraste ; the Sovereign or the local Chief always had the right to 
make a grant out of it to any one; and he often reserved 
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ai’ge ti'acts to himself for hunting grounds (called shilnirgah; and 


“ramna”—by the Maratha, chiefs in Western India). But 
until some such approj)riation was made, the “ Waste ” was 
used by the people who happened to reside in the neighbourhood. 
Probably if there were some specially valuable trees like teak or 
sandal-wood, they would he called “ royal trees,” and none 
would he cut without permission or without payment of a fee 
(p. 207). In the old Hindu States of Oudh, I find mention of 
the Ilajas levying an “axe-tax” {taiujardhi) in the forest. No 
one then thought of defining or asking whether the villages had 
right ” to graze, and whether such “ rights ” were “ in gross ” 
01 were “appendant ” to the tenement or estate. At best there 


"as an indefinite sort of understanding, that certain localities 


should bo left as “jungle” for grazing and wood-cutting. In 
modem times, w'hen it became necessary to provide for such 
oseful and long-established practices on a legal basis, it was 
thought best to deal with them as if they had been regular 
piesciiptive rights, and not try and draw any fine distinctions. 

ut in so doing the law provides (and with more than usual 
icason) that the “ rights ” thus libei'ally conceded, are to be 
mstiicted to what is just and proper on principles of general law. 

0 light, for example, to burn the forest ^ or do an)' destructive 
^ct, is recognized in any case; and also rights are not allowed to 
lemain unlimited or indefinite ; they are to be recorded within 
f ofinite limits, and confined to the person (or estate) as well as to 
1 e purpose, for which they were intended (p. 291), and they are 
to be exercised subject to fair regulation. The nature and extent 
o these limitations Ave shall consider hereafter ; at present we 
must pass on to notice the second head. 


(II.) Special features of Forest Easements. 


IS involves some details about the nature of forest rights. 

" ill the remarks which now follow, I assume that you 

l>ri ^ oiind wdiat was said in our elementary discussion of 

^'igbts^ (Pect. VI., p. 79), regarding the general nature of 
^ ® of uggj.^ easements ” (in the widest sense). And you 


1 

^letail in n i ^ Inirning the 

'‘'O m a later Icctiu-c. 


(for shifting cultivation) are stated in 
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may recollect, that I then expressly reserved some matters for' 
consideration, because they were of too detailed a nature to be 
included at that early stage. 

Let me first recall to your mind—what has been already 
stated—how on the Continent of Europe, easements in the forest 
are almost always regarded as ‘^real ” rights, i.c., attaching not 
to the person but to some estate; but in India (and probably 
in our Colonies) we have not been able to adopt so sharp a 
distinction. Forest rights will often be found to belong to persons, 
who may not represent any dominant estate in the sense 
of a particular land-holding, or house or tenement. To use the 
English law-phrase, forest rights will sometimes be ‘‘in gross,'' 
and not always appurtenant to an estate.^ 

Further it was remarked that forest rights always implied 
some use or enjoyment which would have belonged to the owner 
himself, were it not (by the effect of grant or prescription) 
‘‘ broken off,'' so to speak, from the enjoyment of the latter and 
given over to another party (the holder of the right or easement). 
But though rights of user (easements), maybe conveniently thus 
described, it is important not to mistake their real nature. They 
may constitute in theniselces, a property, because they have value— 
often a high value; as appears when they have to bo bought ont 
or com 2 :)ensated for yet they do not constitute the right-holder 
in any sense a co-partner or sharer in the ownership .of the soil 
or of the forest itself ; nor does the exercise of any number of 
different rights together, for whatever length of time, constitute 
the right-holders collectively, owners or part owners of the 
servient estate. One of the special matters that has to be further 
considered, is this difference between servitude and ownership. 
It is because the right-holder is not in any sense a' part-owner, 
that he has only his right and no more; he must therefore 

^ Even in Inaia, for all I can roinomber to the contraiy, rights of user in tlie 
forests, tlioiigli by no means strictly attached to a definite house, tenement, 
farm, or landlioiciing, or to an Institution, as a school, college, monastery or 
temjile, are yet analogu^lly no connected. It will ho rarely, if ever, that a person 
(not a mere lessee or eontrnct»purchaser of produce for a time) is a permanent 
right-holder, absolutely as the individual A. or li. It will be the case that he is 
holder, because he is a permanent member of such and such a village body (whether 
as a tenant, co-Hharor, or ivinch’iil-ariiticci* or nicnial), or bucauae he is a iiieiiila*!' 

of a body or caste of cattleowuers, whom custom recognizes as moving, in summer 
and winter respectively, to^one or other locality. In all tliese cases it may ho 
plausibly argued that there is some chara<der, other than tliat of the mere physical 
being, that accouiita for the existence of xhe right. 
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exercise liis right in such a way as not to attack the substance 
of the estate itself, or prevent, unnecessarity, the enjoyment of it 
by the owner. 


It is extraordinary wliat loose and inaccurate ideas on this subject 
sometimes prevail. Supposing that (in India) a forest is situate 
where there are several village-groups in the vicinity, and that a 
very considerable number of villagers have been in the long-continued 
habit (1) of cutting trees for their house-building, (2) of grazing cattle, 
(3) of cutting brush and small-wood for fuel, (4) of raking up the dead, 
decaying leaves and humus for manure, (5) of collecting leaves or 
lopping twigs for fodder, (6) of gathering herbage, moss and grass, for 
litter. People sometimes talk as if, at any rate, the collective amoimt 
these rights made the people owners of the forest. This is entirely 
a mistake; the ownership of the forest still remains in the State or 
in the landlord, or whoever it is that, under the circumstances of the 
case, and in the progress of time, is or has become, the owner. 

It is not, however, altogether to be wondered at that such a notion 
should bo entertained ; for a similar view" came into prominence 
in Europe during the French Revolution. Proudhon, a lawyer 
of great repute, actually Ruccoeded for a time in arguing that the 
mujers or right-holders were co-owners in the forest, and tliere- 
that they might clemund the partition of the forest so that 
Oiich household, or group, or individual (as the case might bo) 
should, in virtue of his right, liavo a little bit made over 
absolutely to him. Thus it was that in 1792 ‘ a law was 
passed ; and under it the State Forests Avere rapidly divided out 
*'nd Avould have disappeared altogether, hut that, fortunately, 
times changed. In 1827, the Code l^'orestio' put an end to 
^tich a mischievous doctrine, “ by declaring that the method of 

' See Dalloz et Meanme lUperioirr dc Ligislation, Art. “Usaae,” sec. 237. 
also Mcaume, Vol. I. sec. 7. 

JAistice to rrouJhon it shoubl be veincmlieied, tliat he never held in tho 
coiil rf ’ piinciple, that a vight-holder who was really such and nothing else, 

iiri • 1 ’ as a .sharer in the estate ; he was far too groat a master of legal 

j for that. But ho Avas an impassioned advocate of the rights of tlio 

long trodden down ly tho aristocracy; and wh.it ho nieuntwas, that 
tho appearing only as *' usagers " or right-holders, wore in reality 

II ‘‘•'tiiiial “ coiniuon-nwners ” of the forest, who had been reduced in status by 
^^0 Cru\vn and tlio nobias ; tiinl ilmt llicrtruro it wna tiino lo 

ovi^^iual rights. Even if this view of the case had been wholly true, 
of a very qnestionalde proceeding to legalize the wholesale reversion 

state of things, by enqiiiiiug what it had once been—perhaps 
OH did Slot allow a practical prescription t» establish the status 

^ Whose land or house over would bo safe in his hands In India, it is (tuito 
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satisfying right-holders by cantomiement/’ i.e., by cutting oft* 
a bit of the forest and handing it over absolutely to the right¬ 
holder, was not demandable by the iisarfcr, but only by the desire 
of the State or other forest owner.^ 

The new law was passed by the Chambers without a division ; and 
the Keporter on the bill, in introducing the clause — and neatly 
expressing the principle we are considering—said “ How can we 
acknowledge a co-proprietary character in the case of the rights of an 
oioner and those of a right-holder . . . . ? So far from the idea of a 
right of user in the forest (which is only a kind of limited ‘‘usufruct’’) 
caiTying with it any idea of ownership in the soil, it excludes rather 
any such notion ; for the right of user is essentially a right over the 
soil belonging to someone eheT 

In India, this matter has received judicial discussion in the 
well-known Kanara Case " before alluded to. The claim of the 
plaintiff to be owner of the forest, Avas largely based on the 
exercise of certain practices or rights’’— if wo choose to call 
them so — of temporary cultivation in the forest ; and it Avas 
decided that these or any other forms of enjoying some of the 
produce of the forest, did not make the right-holder an owner, or 
deprive the State of its undoubted right of ownership in the soil. 
Indeed the Indian legislature acknoAvledges the principle fully, 
for in the legal definition of easement ” it Avill be found more 

impossible for any one avIio knows anything of the history of tenures to argue 
that waste or forest land Avas ever the property of any one but the local Chief or 
the Raja (or the Mu"hal Emperor in later times) — unless it was expressly or im¬ 
pliedly Wherever such a grant appeared, even by implication, the waste 

or forest was always included as private property, bj* the proceedings of the 
Land-Revenue Settlement. Wherever there are areas of forest in India, either 
“reserved’ to the use of the State, or kept as other kinds of foresy, it is alwa 3 ^s 
in lands that have not been iucludetl in any private estate. Hence the user of 
villagers, can never, on any reasonable historical grounds, be represented as a 
relic of an ownership once recognized, or as a degraded form of a oime proprietary 
right. 

A Code Foreslirr, Art. 03. 

2 ]ii this case Mr. Justice West remarked : — “ The mere fact of ‘having made 
tcm]iorary use, or intending to make use actually or potentially, of a particular 
area or parts of it, is not possession’ giving rise to proprietary right (p. 581). 
And again : ‘should it he considered that the plaintilf had established a right 
* * ♦ * to have kumri cultivation Cciiried cn in certain places, such a right would 
not involve geneial ownership in the soil (pages 513 and 5M). This is no 
doubt the correct doctrine; and I think the learned ^fr. Joshua Williams must 
have a moment forgotten the distinction between acts which may give rise to a 
claim to a servitude or right of common, and those Avhicli amount to taking 
possession of the soil, when Ik wrote his remarks on the case 'TijnohiU v. IVyaiw. 
(Williams, page 155).” The learned author also quotes another case, Avliicli k 
dii*ectly aguiiist his own remarks, and suppoHs what is stated in the text. 
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easements, in their nature, are LliVIITED. 



than once, that the phrase employed is, that one person is 
“ entitled to appropriate for his own profit any part of the soil 
(or anything growing on it) helonghig to another.” A right¬ 
holder, if a co-owner, would not (as it is put by M. Favard de 
Langlade in the quotation above) be enjoj’ing anything on the 
estate of another, hut taking something on what was (in part) 
his own estate. 

I need not here go into further authorities on the subject.' 

It will he remembered then, that rights of user, however much 
they may inconvenience the owner, however much they may 
diminish the practical value of the estate, still always leave the 
right of ownership intact. 

^ It follows almost necessarily from this consideration, that the 
right of user or easement is always a limited one; it can never 
extend so as to destroy the servient estate ; and must be exercised 
fairly (j)Jieglich— ciriliter uti) so as not to deprive the owner 
of all practical benefit Irom his estate, or prevent his working it 
111 the usual and proper manner.- Even where a person had 
that larger right to all the produce which is called the 
usufruct ”—and ordinary easements are of course much less 
than that—the right-holder w^as still bound to exercise his right 
'^ulvd re sahstantut; or, as it is also expressed, with the modera¬ 
tion and care which a prudent owner or p^^terjamilias would 
observe in enjoying the produce of his own estate. 


It is true that this phrase —re snlstantid —has been otherwise 
translated ; some say that it means that the right exists “so long as 
tile (servient.) property is safe or continues to exist; and they con- 
*^ider that this is the better meaning, because the texf goes on to say 
that if the (servient) estate ceases to exist, the right ceases witli it. 
l^iit the meaning I have adopted, is given by nearly all the most 


Somerofereiice.s maj-, however, be given. Thus 5 andesnocinilv iii. 43- 

in speaking of a person having a certain legal right, savs that he h.a.s a ‘‘ joint 
I *®!'’a person haring a right of common (easement) 

• See also U iUiams, p. 100; Uaniioverisclie-Landcs-Oel'oiwniic-GcscttgobnnQ 
fA, b- > ‘■ivenzel (Law of Saxony), p. 180 ; Blulime, System 

„ ^riyut-rechts, § 201, etc.; Ifcil, Ahlosung, p. CG. '' 

11 9 expre.ssly declared in the Prussian Law (Allgeni: L. R. ; Olsiiaasen. 

T,i„ V ""‘t so, on the otlier hand, the riglit-holder is entitled to the exercise of 

• restraint 

J.p . - u.jxy 111 tv £iiittiuuiuT I\<iy (SU iis IIUL LU n leU tllC 

rvient e.state more thaii can be hcli>cd), tlie riirht-liolder must submit to. 
digest vii. § 1 ; and Justinian, Institutes, Tit. II. and Tit. IV. 1. 






competeut German authorities. We need not however discuss the 
ipiestion.; for the principle is not dependoit on the words of a Roman 
law maxim, but on the reason of things and the general principles of 
civilized law. Indeed, vhen we qiiotc Roman maxims, as I have so 
often done, it is not because they arc binding as.if they had some 
kind of legal or natural force fer se, but because they so neatly and 
succinctly*express principles, that they have at all times been adopted 
by le^al writers as a,'GonVenient way of holding in the memoiy, tint is 
which are recognized by all systems of law. The limitation of the 
vio'ht does not then depend on any text of Roman law or its niterpre- 
taGon ; for, obviously, n right over the estate of another person, pre¬ 
supposes not only a continuing right, but a continuing estate;' and an 
estate could not fairly be said to continue, if it is year by year 
deteriorating-by abusive exercise of rights—becoming less and less 
useful to the owner. On the other hand, the right would not be a 
continuing one" unless the owner (as we shall presently discuss) on 
his part, keeps up the estate in a condition to satisfy the right. 

Here we have another reason why rights should be definite in 
extent and also regulated in their exorcise. The “ substance 
of the estate ”—the forest itself would never be secure from 
permanent injury, if the extent of the right was not authorita¬ 
tively determined, and if its exercise was not made subject to 
such reasonable regulations as will prevent abuses, and facilitate 
the due conservancy of the estate. 

Generally speaking, it will be found that the principle of 
restricting the exercise of rights is essentially equitable, because 
by thus securing the maintenance of the (servient) estate, we 
shall really be benefiting hoih sides; the forest owner will be 
able to carry out the legitimate course of a proper management, 
and at the same time, he will be (really) making the best provi¬ 
sion for the continued exercise of the rights or easements. 


People, in India, often talk about the craelty of I'estrictiiig the 
rights of the poor people in the forest; forgetting that the right- 
holdcrs are mostly ignorant of, and quite indifferent to, the simplest 
requirements of forest conservancy, and arc naturally unable to see 
■luything beyond tlie wants of the moment, and tlieir desire to satisfy 
their needs with the least iiossiblo exertion or trouble. Sooner or 
later, if they tvere allowed to do just as they pleased, the forest 

> ScrviM‘'i> petylms caiisas delcre hnhent (see j>. S5). 

- See note at p. 85. 


misT/f^ 




tjie right-holder, his rights and duties. 

'\liich supplies tlieir wants would deteriorate, and eventually come to 
)c a barren waste; of this India can show many examples. But 
unfortunately, the process of destruction being a slow one, the 
authorities sometime.s refuse to believe that there is any harm beimi- 
(ione by “rights” however unrestricted.’ ° 


(III.) The Right-holder, what he is Entitled to, and what 

his Duty is. 

The result of these considerations is, that both the easement- 
holder, and the forest-owner, have their mutual rights aud 
duties. 

The one has his easement, and can demand its equitably free 
exercise; the other has his estate, and can demand that he be 
not deprived of the use and enjoyment of it. Hence it will be 
convenient now to consider the practical relations of the interested 
parties. First, from the point of view of the rufht-holder ; what 
’0 is entitled to, and what his duty is : and then from that of 
the ow7ier (as our concern is with forest estates, wo will at once 

speak of the forest-owner) what he is entitled to, and what his 
^luty is. 

_ Let us first look at the easement, and what it implies from the 
I’lffht-holder’s points of view. First, the right has a certain 
^imcre or scojie, i.e., it has:— 

(1) A subject wood (perhaps of a certain kind) for building 
or fuel, resin, grass, &c. 

(2) A lucinncr of obtaining it—whether by cutting the grass, 
or sending in cattle to graze, cutting trees aud brushwood, 

or taking delivery of wood prepared for use by the forcst- 
ouTier. 

(8) A 2 dace of exercise. 

(4) A time of exercise. 

(5) A qumitiiy or amount (and, perhaps, certain dimensions 
of wood) to bo taken. 

(6) A purpose to which the produco of the right is to bo put, 

to have wood for domestic liearths, but not for a forgo 
or a factory, &c.)* 

Lccturo will 1)o found a iiumbcr of 4Uotalious froin 
thoiv ^subject of tiio limitation of easemeuis, as iiihercu 

i’.L. 
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These matters, in some cases,—rarely in India and our 
Colonies—will already he defined and prescribed by the grant, 
order, or charter to which the right owes its origin. 

If the sphere or extent of the right is thus definite, the right¬ 
holder is entitled, as far as possible, to have a full enjoyment of 
it, only taking care that his enjoyment is consistent with the 
diiti/ which follows from the general nature of an easement, and 

which we shall speak of presently. 

If, however, the right is not definite as to its nature and 
extent, then, as has already been stated, it can and ought to 
be made so. In India (and doubtless in the Colonies) we have 
mostly to deal with usages practically recognised as rights, and 
■which are most commonly held liy people wholly unacquainted 
with any principles of definition of their rights, or any idea of 
duty as right-holders. 

A man, for instance, will claim in general terms a right to 
graze his cattle; ” he has a general idea as to what hind of 
cattle he can require grazing for, but has none as to what 
munber will properly represent his right as a permanency; 
probably, also (as to time), he wants his grazing during the 
rainy season or during the dry season only : as to loc(diUf, he 
only knows that he cannot drive his beasts too far away from his 
home. Thus the question arises, what are the limits of the right 
according to its real nature, and how are they to be found out ? 

An iinlimited, indeterminate right is obviously a thing that 
cannot be contemplated by any law, however simple and 
elementary. Because such a right would, by its mere indefi¬ 
niteness, be incapable of being properly provided for, and would 
certainly prevent the orderly management of the Forest. Estate.^ 
It should not be forgotten that definition of a right is really in 
the interest of the right-holder; it secures his claim, and enables 
him to know exactly what he is entitled to. In this matter, the 
general rule fixing the limits of the right (which is through¬ 
out implied by the terms of the Indian Forest law) is one which 

1 jii tlie English law (as well of course as in all Continental laws) this is 
reco^niJ^ed. Thus Cooke (p. 4) says that “an iinlirnitcd right—ns for instance a 
crnzbff ri^^ht for an unlimited numher of cattle, wlierehy the whole of the herbage 
consumed—is impossible. It is contrary to the very essence ot a 
rjfrfit’^ fto liave such an unlimited user), and the author adds that the law wouia 
consider it “ not as a right but as a UTong.’^ See also the Appendix for European 
authorities in geueral. 
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^IMIT FOR UNDEFINED EASEMENTS—ACTUAL NEED. 



cannot fail to be everywhere aclmowleclged. The need or actual 
requirement of tbe dominant estate (or of the personal rigbt- 
bolder) is looked to ; and that means the need according to the 
essential quality or character of the estate, or according to the 
normal occupation, status, and condition, of the person. Suppose, 
for instance, that a right of grazing is attached to a certain farm; 
the need (for cattle-grazing) is for the number and kind of 
cattle usually employed for working a farm of that size and kind ; 
and not for grazing all the cattle which the farmer might (as an 
individual) choose to rear for his profit—with a view (say) to 
selling them for meat to an army-contractor. So, if a Burmese 
“monastery” has a right to fuel and bamboos, it is for the 
“ poongyees ” (monks) as such, and the monastery as such 
(wood for fires and bamboos for roofing, or repairs or utensils), 
and not for supplying fibre to make paper, or fuel to heat boilers, 
if (conceivably) such a factory were set up by the monks. 

And the right being always for the direct need of a certain 
kind of estate in its normal working, or for a certain person in 
bis normal condition or occupation, it follows that the right 
<-an never bo separated from the estate or the person ; it might 
ludeed be sold so as to pass when the estate itself was sold; or it 
wight pass by inheritance to the successor of the person; but 
ifc could not be separately sold, nor could the produce of it be 
•Sold, because that would (in either case) imply that the right 
^‘as hot needed, but was available for sale or making profit.^ 
j-lie prohibition in the Acts (sec. 23, &c.) of the sale of a right, 
■^1’ its product, is obviously based on the principle that a produce- 
oasement is based on the need of the right-holder. 

Iloio wc calculate the amount to be given under the head 
®f need, we shall consider in another place, wdien we speak of 
fbe details of definition, in the next lecture. 


^ bile speaking of the need of a right-holder on his estate, 1 should 
*^^ll attention to the fact that very often the right-holder has some 
Weans of supplying the need other than the servient foi’cst. 

Barm A, let us suppose, requires 200 cattle for its normal working 
'^^^d maintenance ; grazing for 200 oxen is then the “ actual requirc- 
Went ” of the estate; but already A possesses a grazing gtound, or 
^^ghts of grazing in some other ground (called 13) on which (as a- 


1, See p. 323. 
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matter of fact) it has habitually grazed (say) 80 of the cattle; here 
the servient forest ought not to be called on for grazing for the 
ivhole 200. Some systems of law will at once deduct the whole 
number which, in fact, the othe)' means of grazing does habitually 
provide for, and allow the “ need ” for forest grazing to be only 
200-80 or 120.' 


So much for the nature of the right in itself, as the right¬ 
holder is legally entitled to have it. Let us now consider what 
the easement-holder is entitled to, and wLat is his duty- Wo 
may assume that the rights are or have become, definite, and 
that they are to bo exercised in a forest which is in fair condi¬ 
tion, and is properly managed—in short, is not in any excep¬ 
tional condition calling for special measures of restoration. The 
right or easement must then be enjoyed fairly, fully, and without 
putting the right-holder to serious inconvenience; but the right 
has always to be exercised so as not to destroy the forest nor 
overtax its resources, nor prevent its normal and proper manage¬ 
ment, nor in general be more burdensome to the forest-owmer 
than need be.” The duty of the easement-holder may be shortly 
stated as that of sparing'’ the forest, or Weddschonungs 
2 ifiicht,'' as Dr. Dapchelmann calls it. This, from the nature of 
the (limited) easement, is the fair correlative to its enjoyment. 

From this it follows that the right may be confined, to parts 
of the forest which are reasonably convenient to the right¬ 
holder, and not be spread all over it so as to interfere with all 
other work.^ 

^ Other systems of law—^l^ut only under appro])riate circumstances—])refer what 
I may call the “proportionate mode of deduction.” This compares tlie grazing 
capahilihj of the servient forest ( = F)with that of the other available grazing- 
gjound ( = b), and then says As b ; F : : the number to bo deducted on account 
of B : the number to be provided for in f. 

'Sow suppose the capability of b (owing to its number of acres and power of 
growing grass, etc.) is to sui»port 200 caUle : while F is inferior and can only 
suppoi’t 150, i.c. B : F-= 2 : H. Then farm A w'ould bo reckoned as having 
(approximately) 114 of its cattle provided for hv b ; and F would only he burdened 
with 80 (1 14 -f 86 = 200 the total luimher). 

- Merlin (Eepertoire v Paturage) says : “ It is a general princiide of Roman law', 
that ‘ servilus indefinite concessa, ita interpreianda esf, ui fundtis scrviciis mlnimo 
quam fieri foiest, detrimenfo afiiciatur: (A gem^ral right granted in nnliniitcd 
terms is so to be interpreted that the estate shall be as little injured as possible 
by its existence.) 

3 TJie Piaissian AlUjemdiies Lavd^rcdit expressly provide.s tliat where a rjgnt 
can he exercised equally w’cil for the right-holder in more ways tlian one, that 
w'av is to be chosen wliich is least biirdensonio to the estate. And so ffheil I. 
Tit. 22, Art. 80), “"Whoever has the right to keep and graze {huten) his cattle 
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It is also a general principle (which follows directly from all 
that has been said of the nature of easements), that they can 
only be exercised with reference to the power or capacity of the 
forest to yield them. The French Law,’- to which I have already 
alluded, says simply, that the “ exercise of rights can always be 
reduced according to the condition and yield-power of the forest 
{^iiivant I’etat et Id jfossibilite des forets).” If it were not so, the 
right would be attacking the “ substance of the estate,” and, as 
Cooke puts it, would “be not a right, but a wrong.” 

It equally follows, however, that the right-holder can require 
the forest-owner to abstain from doing anything which would 
reduce this yield unnecessarily, i.e., there must be no careless 
or faulty methods of management." The owner must not 
convert his forest into fields or meadow land, and so forth; nor 
must he grant or originate new rights to the prejudice of those 
already existing. We shall recur to this subject when dealing 
with the duty of the forest-owner; here let us primarily keep 
in mind that the right-holder’s enjoyment is always a relative 
—it exists subject to the ability of the forest to support it. 

I may here introduce a connected subject which is of practical 
importance. It usually happens that, in a forest, there would 
be no difficulty if the right of one person, or one estate, had to 
he allowed; the difficulty arises where several villages have all 
concurrent rights—the arjcjregate of which is more than can be 
.lustly borne or provided for, .or is beyond the capacity of the 
forest to bear without deterioration. In such cases, I submit, 
that (unless there are some very exceptional circumstances) the 
principle to bo adopted, would be to reduce all the rights pro¬ 
portionately ; not throw the whole of the inevitable diminution 
on one. Under some systems, they look to the respective dates 
o/ orhjhi of the rights, and hold that the later ones must be 
supposed to e.xist subject to the former ones, and that if these 
take up all the possible yield, the others must suffer. No 


Oil the soil of another, must make use of that soil so that the owner of it sullcrri 
*10 dania^o in the siibstanco of his estate, and so that lie is not hindered in the 
Usual cultivation and utilization of the land according to its naturej ’’ 

^ ^ Code For. Art. 05, and so in Art. 112, 119. Tlie same principle is declared 
ui the Code Nap. Art 627. 

In a paper of Dr. Ddnck(3linanu\s I find it noted that in Prussia the Ober- 
tribuual lias expressly allowed the complaint a right-holder, on the ground 
general mismanagement and neglect to cultivate tlieiorest prot>erly on the part 
the owner. 
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specMc provision of Ibo law exists io Inrha on this ^ 

pLsumc the most eaoitaWe nUe (and that easiest of appl cation) 
louia be tollowea. No doubt if the failum of -pply were 
directly traceable to the coming in of new rights it Mould bo 
only fak that they should he reduced before the older ones. 

(IV.) The Eights and Duties of the Forest-ownei. 

We may non- consider the same matters from the forest- 
owner’s side or point of view; what he is entit ed to, and what 
the right-holder consequently must he prepared tor; and what is 
the owner’s corresponding duty as to how he is to manage his 
estate with a view to the right-holder having a fair exercise and 

eniovnient of bis easement. / x ii • nf -^rw 

It may be said, generally, that the owner has (u) the right ^ 

manage and utilize his estate, with no more hindrance than is 
necessary; (b) the right to enjoy the produce along nith the 
rifTht-holder {mitnulziingsreclit) : which means that the iight- 
hSder is admitted to share in tlie enjoyment of the produce of 
the estate, as required by his easement (whatever it is), but not 
to deprive the owner entirely of a concurrent enjoyment. 0 
these, the subject (d) is by far the most material, and we will 

take it first. _ . 

(a) An important question obviously arises when we come to 

enquire what is meant by “proper management “of a Forest 
Estate? For a Forest Estate, and especially a State Foiest 
existing for the public benefit, is one which, in general, shomd 
1)3 improved to the utmost; the Government may, for examp e,- 
desire to improve the property by converting (who y oi pai 
one kind or form of forest into another, c.g., a deciduous forest 
into a conifer forest, &c. Again, there is a management which 
is more e.rtensive, c.-/., looks to getting a certain quantity and 
class of produce over as wide an area as possible, without aiming 
ut concentration or at a high standard of quality ; and there is 
one that is i«tensivc, i.e., aims at the highest cultivation with a 
view to producing only the most valuable timber, and that in the 
lai-irest quantity per acre, and of the highest quality. 

But, spealiing generally, there is a natural character attaeh- 
inc. to a forest (of course assuming that it is not in a 
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rained condition); it is a “teak,” or a “sal” forest, or a 
mixed forest; ” and, as such, there is a normal management 
which will keep up that general character, not allowing any 
’waste or deterioration, and improving the gi’owth, &c., hut stiU 
not altering the style of forest as a whole. And the general 
lule is, that rights must be so exercised as not to interfere with 
the “due maintenance” of the forest in its ordinary, normal 
state of growth and reproduction.^ On the other hand, the 
forest-owner could not (without compensation or buying out the 
right) introduce, for his own benefit, a total change, which 
would cause the material for the satisfaction of the rights to 
cease. E.(j., suppose a fairly constituted beech forest, burdened 
with rights of pawnage or mast, i.e., feeding pigs on the 
fallen fruit; then the owner could not ” convert his heech forest 
into a pine tvood, because it ■was more profitable to him. 

And, speaking generally, the owner cannot introduce any such 
arrangement as would “hinder” or prevent the exercise of the 
right in a fair and reasonable manner. It may be that proper 
management will subject the right-holder to some restrictions 
Avhich may be unpalatable or even unintelligible to him; but 
while this is unavoidable, he is still entitled hot to have such 
cultural operations and form of treatment adopted, that a full 
Mid fair enjoyment of the right, according to its true object, 
purpose, and contemplated benefits, cannot be had. “ Hinder- 
ihgj”- in short, refers to a real 'Dr substantial obstacle, not merely 
to making the exercise somewhat less easy, or convenient, or 
comfortable. 


Hr. Hanckelmann puts it in this way, that the forest-owner 
cannot change the kind of stock {Tlolzart), nor the ordinary 
course of management (Betriehsart), nor the period of rotation 
(Umtriebsart), nor change the destination or use, i.e., convert 
forest compartment into crop-land, or meadow {Bcnuizuiuj- 
sart). In short, the owner has a right to manage his forest as 


In the I’russiaii Liin(l-Cultui--Edic.t of 1811 (§ 27) it k laid down that tho 
•'.xercise of ri^lits cannot be allowed “to hinder that management artd ntilizatimi 
tlic estate wliieli i.s usual (oi' normal) with reference to the character of tho 
<‘Stato ill question.” As to the corrospoudin^ law requiring that the jight-holdev 
»lioukl not be unduly interfered with and his right vcrcitdt*' see p. 287, note. 

* 1 .say “could not'’ Iofcour.se ahvaysnnvm— not without compensating 

oiit the right, supposing sucli a sto]) to be allowed by law, or to be 
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it must bo managed to keep it in a normal working condition, 
not as be would like to manage it, if he had only his own in’ofit 
to consider.^ 

There is, however, one matter which closely concerns proper 
forest management. So long as the forest already consists ot 
an established growth of a particular kind, that^ only needs a 
regular and scientific management to keep its relative age-cl asses 
inV’oper order, and secure its continued productiveness, there 
is no difficulty in understanding the duty of the owner in abstain¬ 
ing from such changes in the management as might prejudice 
various rights. It is also easy to understand (as I have already 
explained) that a normal and hitherto usual management, may 
be such as to keep the forest in a sound condition, and yet not 
be the very best, or most highly profitable to the owner. But 
suppose the forest is in a very poor condition (perhaps as so 
often in India — caused by the previous unregulated and wasteful 
exercise of village rights) then the matter is not so easy. 
Restoration of the forest must be allowed, and the rights must 
be restricted so as to allow at any rate successive portions to be 
closed entuely for restorative treatment and complete rest: I 
think no one could object to that in principle.^ 

I think it quite certain, if the question practically arises in 
India or the Colonies, that no rights would bo allowed to prevent 
a proper conservative management (including restorative treat¬ 
ment) of forest in its natural or normal kind. 


This restricted right of management by the forest-owner is not 
agreed to by all European systems of Forest law. 

It is asserted in some places, that riglits of user can,never extend 
to prevent that “ scientific and thorough management of a forest, 
wliich has for its object the largest permanent yield of the most 
valuable kind of timber.’’ 

There is a good deal to be said in favour of this larger view of what 


3 As it is Dcatly expressed by Dr. Danckelniaiiii (II. 2 r 0 
scliofUichG Nothwemligkeit aher nkht ’wLrfhschaftlkJie /Avcrkmdssigkcd bij 
infiuciice the management wlicn au injury to light-holdcrs is likely. 

2 Remembering that in the end, the ibn'st management, having hem regu a t 
reference to the sxqgilif of the reasonable rights, the.se nglits will be m ci 
S really (i.) tlm ] .ng run) better satisfied and cnjoyc. . than i the forest 
111 I been left iu a bad and deteriorating condition. I believe 1 ugbt m saj J i„ 
S'Sts never remain ia a bad condition, they are always (il not taken m 
liaiid in time) getting worse-sldwly, it may be, but surely. 
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the forest-owner ought to be able to do. For the most important 
forests arc State property, and their enlarged income benefits the 
whole cominunity, The more a Government can get out of its Forest 
Estates, the less it will need to tax the community at large. If, for 
instance, the net forest income in India were so enlarged, the 
Government might be able to cover (say) its losses in exchange 
entirely out of the proceeds ; it might lie able to afford to remit otlier 
taxes, such as the special duties imposed of late years on the import 
of cej’tain articles of general consumption. But, on the other hand, 
rights of user have often in agricultural communities, a very great 
local importance ; and a forest is a local institution; have the (so to 
speak) distant public a better right to benefit than the residents in 
the immediate neighbourhood? Moreover, is it always economically 
v’ise to enlarge the production of loood, without considering the value 
of other products ? ^ 

lo sum up briefly v;liat lias been said, I think w^e may safely 
conclude that under English rules of law, the limitation on the 
exercise of rights will be restricted to Avhat is necessary in order 
to viaintaiu the forest; i,e. to maintain it in the normal condi¬ 
tion proper to a w^ell-managed forest of its kind ; and that the 
wider view spoken of wnuld not be allowed, i.e,, it deep-reaching 
change wdiicli would destroy or seriously curtail rights, could not 
ke undertaken, at any rate without first compensating or buying 
out the rights. When speaking of conversion’’ I do not, ueces- 
sarily, include the case of a change from coppice to high-forest, 
Avhere this is done gradually, block by block, so that the 
I’ights do not really suffer, but can bo provided for by a little 
fi-djustment. 

(i) The other right of the forest-owner is to share, himself, along 
with the right-lioldci'S, in the enjoyment of the produce. In India, 
this is not a very practical difficulty. Tlic forests we are mostly con¬ 
cerned with are either State Forests, in which the State very rarely 
i*cquircs to take the grass and minor ])roducts usually enjoyed by 
I'ight-hoklers, or to send cattle in to graze along witli the right¬ 
holders. The only case where the question of the ‘‘ milnutzuiujsrecht ” 
^ight bo said to arise (practically) was where a series of rights to 

timber would demand the whole ‘‘coup,*' i.c., take up the entire 

/ 

. \ As Dr. Pfeil (one of the earlier writers on forest rights in Gerinmiy) put.s it ; 
^t i.s possible to increase the yie'd in wood, and yet to diminish the total yield 

the forest soil regarded as foriniiig pare of the iuconio of the entire nation.” 
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yield, so that the forest expenses (proportion of establishment and 
other charges) would be a dead loss. Dr.' Dauckclmami lays it down 
in such a case—and I think this equitable principle must be admitted 
—that the owner has always a right to deduct at least eiioug i 
of the produce to pay for the establishment and other expenses of the 
forest, and that the supply of the rights would have to be diminished 
so far as to allow of this, at any rate. There may of course be cases 
where a right is express, and, by the terms of its grant, must be 
satisfied before the owner has any claim; but such cases will but 


rarely occur. , 

After allowing for cases where (exceptionally) the right-holder has 

a preference, and those where the forest-owner caii demand to provide 
for the expense of the forest, as a first charge. Dr. Dancke maim 
holds that the owner has always a concurrent right; the right-holder 
is to share with him not to exclude him. This position, however, is 
contested by other writers: and I do not think that for Indian or 
Colonial students the subject has any present importance; it must 
develop itself when occasion arises. 


The right of the owner may then be summed up by saying 
that the casement takes away from the owner no faculty of action, 
or enjoyment of his estate, except w'hat would interfere with the 
fair, reasonable, enjoyment of the defined easement. lu other 
words, the forest-owmer has the freedom to do— 


(1) All acts that do not touch the easement in any way. 

(2) Such acts as do affect the easement to some extent, hut 
are still necessary for the “ due maintenance ” of the 
estate, and its normal working and management. 

And he it remembered in the case of forests, that the “ estate 
is the forest as a whole;—not merely the trees or th,e soil sepa¬ 
rately ; so that the “ substance ” of a forest would be attacked 
and not “ duly maintained,” if the normal arrangements for 
planting-up blanks, and bad places; ^ the care for a proper 
succession of age-classes in the groivtli; the choice of the kinds 
of trees proper for tlie soil, exposure, etc. of the dilferent sections 


1 rri.jg will bo nnflerstood in general: there may be cases where it is natuia o 
+1,0 forest— and not incompatible with sound working--to have (or rather to e 
lonel oneii glades iiroducing good grass, such as occur by nature or have losu ct 
? o n lS aSn long past:.“ If timre ire grazing rights and the blanks are not 
)■ nirevoiioly situated, the traiiied fore.st(T would understand liow to nianago , >' 

i '^ii^inatter of det:ul which no jiractical person will misunderstand in app i 
the general principle stated iu the text. ■ 
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tlie forest; the utilization of wood before it rots and decays; 
and so forth, where not provided for. As every well-regulated 
forest is provided for by a “ worhiug scheme” more or less 
detailed according to circumstances, it may fairly be said that 
the right of the owner always includes the carrying out of a 
morhiny scheme. But this, in itself, if intelligently framed,^ will 
have express reference to existing rights and to making fair pro¬ 
vision for them. It is also important to observe that where a 
sanctioned working-scheme has expressly provided the quantitj^ 
of timber, or the number of stems that arc to be removed from 
the forest (fixing, i.e., the annual yield of the forest), no rights 
can be permitted to create a demand be 3 "ond this j'ield. 

The securing of reproduction being one of the most essential 
features of management, it is obvious that rights must not 
interiere with it; but here again it is always possible to do the 
necessary works, and to plant up blanks, etc., gradually, block by 
clock, so as not to injure the easements. 

It will always be found that rights can bo confined to reason- 
le convenient localities; and tliat where the rights consist of 
collecting hiunus and dead leaves, or other acts which are 
natuially liable to do mischief, it will always be legal to insist on 
t eii exercise under supervision," and with due precautions to 
minimize the damage they are likely to cause. 

The corresponding duty of the forest-oinicr, may now bo 
exammed. W bile managing his estate in a normal manner, he 
must avoid all steps that would curtail rights unfairly. Further 
it has to be observed that generally the estate-owner must do all 
is part that is needed for the fair-exercise of the rights.® If 


sanction ni'l (among otliei's) worl'ing schemca are always submitteti for; 

schemes of obvious that there arc various ways of arranging' 
often • there may be good and bad schemes, a skilful arrangement 

to time satisfactory arrangements for rights, duly regulated as 

* For ilhilf * whereas a badly drawn one might not. 

^ 't'his inav Frencli CWr Forestieif Arts. 79, 112, 1*20, etc. 

stated (T)., 8 x\ to go against the principle (ae-rviius in faciendo nequit) b<*fore 
to submit*to tl estate, it is true, never lias to do anything, but only 

ostato-owner r But that refers to direct action—as. e.g., if the servient 

trees, to «sked to sow grass or make meadows, or plant oj^ks, or beech 

holder. 13 ^ 1 ^ ^icorns, mast, etc . — no such acts could be demanded by a right- 
acting ^vith r ^ speaks of indirect action ; — the duty of so behaving or 
state wliieji to the condition of the estate, that it does not;fall into a 

directly aflec/^f) ^Hillify the riglits. Tlie duty of the estate-owner does not, 
condition of • it directly concerns the estate itself, keeping it in a 

repair and efficiency so that the rights can be exercised. And on 
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there is a right-of-way, the owner must keep in repair any 
bridges, culverts, etc. ; and he may have to maintain a hedge or 
fence, so as to prevent cattle passing along a roadway, from 
straying. It goes without saying that where the right is to 
certain materials, the forest-owner must not remove them all 
himself. That does not mean, on the other hand, that he is 
bound to work improperly, so as to leave trees to rot and die in 
order that the dead-wood right-holder’s sack may be filled ; or 
that he is to neglect the growth of his forest, and nob remove 
beech-trees (c.g.) when they ought to be removed, so as to pro¬ 
vide more mast for a man who had a right to feed pigs in the 
forest. 

I may again repeat that the estate*owner, while he claims to 
have a right to proper management and utilization of his estate, 
has also the chity not to be careless or adopt faulty methods of 
management. 

I have only one point more to mention, which also depends on the 
inherent limitation of easements. You will have noticed the fact 
that, under certain circumstances, the Forest Act permits rights 
to be got rid of by compensation. In India the law only 
applies to public or State forests, but in other countries there 
are provisions of law^ which enable even a private owner, under 
conditions stated, to demand expropriation of rights. 

We shall have to mention the chcumstances under which the 
right arises, as well as the steps of the procedure for compensa¬ 
tion, in another connection ; here we only note, that the j)ossi- 
hility of so dealing with rights (under certain circumstances) 
depends partly on the nature of the right, as a limited one, and 
partly on the question of public benefit, to which- private 
interests must give w^ay. If the rights are such, that their 
exercise is incoinjmtible wdih the preservation and maintenance 
of the forest, it is obvious that one of two things must happen : 
either the rights must be maintained,—in which case they them¬ 
selves will not permanently endure (for the source of supply will 
gradually deteriorate and ultimately cease to exist); or the 

this subject I may remark generally, tliat when for the safety of tlie forest, the 
riirht-holder is icquired not to get his own wood, etc., hut take wood lUt for him 
aiid stacked ; these acts on. tlie part of the owner are not connected witli the 
nature of the right itself ; they are subsidiary modes by which tlie owner helps 
the right-holder {Beihvlfc) and at the same time saves liis estate from injury. 
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right, as the lesser thing, must give ■^•ay. The latter course is 
obviously the fair one to pursue ; but then reasonable compensa¬ 
tion is to be given to the right-holder. When one of two parties' 
must suffer, the one that has the lesser interest should suffer 
first, hut his loss is made as easy for him as possible by giving 
him a suitable equivalent. All that is necessary is to define the 
conditions under which such action is called for, and to secure 
the compensation being full and equitable. 
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APPENDIX. 

The following are some of the modern authorities illustrating and 
enforcing the principle that rights of user and rights to produce are 
always in their nature limited rights, and cannot extend tOi destroy the 
servient estate, or render its proper w'orking and management and 
its profitable use impossible to the owner. 

Tlie German writers are particularly clear on the subject. The 
first xmssage I shall quote is somewhat long; but it expresses the 
whole argument so forcibly, and yet so justly, and in a manner so 
suitable to Indian circumstances, that I cannot curtail it. 

‘‘Exactly,’’ says Dr. Pfeil,’ ‘‘on the same princixde that the owner 
of any xiroperty is obliged to use the same in such a way as not to 
injure his neighbours or endanger the Avelfare of the whole com- 
munit}',- must forest rights be exercised within certain limits. The 
State, then, is entitled, without paying any compensation, to reduce 
forest rights to such an extent, but to such an extent only, as the 
public w’elfare demands. Many — indeed most—forest rights origi¬ 
nated at a time when either little value was attached to the forest, 
or W'hen such small demands were made on it, that it would always 
sup[)ly the produce, however little care was bestowed on its manage¬ 
ment. The slender i)opulation found wood for its wants in super¬ 
abundance, and nature unaided, readily replaced the small quantities 
of xu’oduce removed. The very few cattle that grazed over a vast 
extent of forest offered no material hindrance to the growth of the 
young trees; if dead leaves were removed for litter, it was in too 
small a quantity to do any perceptible damage. But soon all this 
was changed. When population increased, cattle multiplied, culti¬ 
vation extended, and new industries were called into existence; and 
this resulted not only in diminishing the area under forest, but in 
taxing more severely the productive powder of the area that remained. 
The i)ressure on a forest, which is used by all the inhabitants of a 
certain place or district, increases enormously wdien the po 2 )ulation 
grows to three or four times its original figure. The forest is then 
called on to supply an amount of w^ood and other produce that w^ould 


1 Pfeil, § 2, p. 4. 

2 Tlie allu.sion is to the Avell-knowii legal maxim “5fc lUcre hio, cdicimm non 
Iceda^ ’’—so use your own right as not to injure another man’s. 
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exceed its possible yield even under the most careful management. 

It is hence unreasonable that the rights of outsiders should be exer¬ 
cised to such an extent as to make the maintenance of the forest and 
the reproduction of the trees impossible. 

‘‘When the increased population require 'wood and grazing for 
tlieir very existence, it is the duty of the governing power to remove 
all obstacles to the cultivation of the soil, so that these necessaries 
may be produced in adequate quantity. Just as the State is required 
to obviate everything that is opposed to the most effective employ¬ 
ment of labour, so tliat every inhabitant oLthe country, ^vho can and 
u'ill work, may he able to support himself, so must it secure freedom 
to every owner of land to employ that land in the manner most 
advantageous to himself and to the commonwealtli. 

“ Accordingly, every one wlio exercises a right in another’s forest 
must submit, witliout any claim to compensation, to such reasonable 
limitation as will enable the forest to be maintained as such. 

“ The devastation of a forest should, indeed, be preventiblc by any 
owner of his own free right, how much more so when such devasta¬ 
tion is detrimental to the interests of the State at large. 

“ In mountainous countries avalanches and landslips maybe caused 
by such devastation. Soil may be washed away by the force of water 
running off denuded areas ; the lower lying estates may be covered 
''vith detritus, and dangerous floods may bo caused by the sudden 
rising of mountain torrents. In sandy districts, forest destruction 
may not only produce dangerous sand-drifts, but may cause deteriora¬ 
tion, to an enormous extent, of the culturablc soil in the vicinity. 
Springs dry up; the climate becomes more rigorous in winter, and 
flotter in summer ; there is no protection against storms (and foxiest 
often in this respect an indispensable protection to agriculture) : 
m short, forests provide the most necessary requisites of life, so that 
^Mthout wood, even the most fruitful country (how much more so in 
inhospitable climate) would become uninhabitable. 

On the same principle, even an absolute proprietor of a forest 
^mst submit, in the public interest, to havcsthe utilisation of his 
01 est circumscribed so far as is necessary to maintain its existence: 
if this is so, ct fortiori, the person who has only a right of user 
^0 Av'oods, can be treated in the same maimer. For there arc 
lany lights which, exercised without restraint and to the greatest 
possi lo extent, would be so destructive that no forest could survive 
i^umeroiis herds of all kinds of cattle roam through 
^0 olo forest, no young trees can grow up, nor can the material 
cut out be ever replaced. Where the rem ival of Minms or surface 
soi is so extensive that even places full of seedlings are cleared of 
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dead leaves, pine-needles, &c., the ground will at last lose its power 
of nourishment, and, especially if it is by hature poor, nothing moic 
in the way of useful wood' can be grown on it. 

“When trees, however young, are tapped for resin, they can no 
longer bo got to gi'ow up into timber of useful size. Consequently , 
it is not only the right, but the duty, of Government, to limit the 
exercise of forest rights to such an extent as the maintenance of the 
forest demands ; and for this, as I have said, the right-holder has no 

claim to any compensation. ^ n i i 

“ This principle is jindeniable, and is admitted on all hands. 
Every civilised Government has made it applicable to the protection 

of its forests.” , , , e 

So Eding : ’ “ Just as it is true on the one hand that the owner ot 

the forest must so direct its management that the right-holder may 
always have a forest in existence wherein to exercise his right, so it is 
true, on the other, that the right-holder has a corresponding oblipi- 
tion'not to exercise his right in such a manner that the forest (which 
is the per])etua causa of his right) would bo destroyed and the estate 
itself, in substance, injured." He must, just as much as an usufruc- 
tuary,^* exercise his right salvd re substaniid ; that is, without injury 
to the permanent yield-capability of the forest {nachhaltigen Ertrags- 
fahigkeit). 

“ You cannot naturally expect an individual right-holder to impose 
this restraint on himself, and against his own interest; the injury 
caused by excess may be such as does not become fully manifest in 
the lifetime of one man; to know how and when to restrain the 
exercise of a right, requires an amount of professional training, not 
to speak of foresight and self-denial, which it is impossible to expect 
to find in the right-holder himself. 

“ The law has therefore stepped in and secured the existence of the 
forest by prescribing the regulation of the exercise of rights. 

“ I'he limitations imposed by law are mainly directed to this 
object, namely, that the forest-owner may be able to work his 
forest by regular progressive cuttings, and to close a certain extent 
of the area cut over, with a view to reproduction. In such areas the 
forest-owner may preclude the exercise of rights of user, until the 
trees have grown up to such a height that they are out of danger." 

And Hr. Koth “ A right to wood can only extend to the regular 
yield of a forest in its original or normal condition. To demand 


3 .See iifw the Fnissiaii Alhiemcinc LandrccM, Tit. 22, Theil I, § SO. 

3 He ,2 j), 287, wlicj f I .■.'cpkined this. 

4 both, § 257, p. 263. 
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more 'would be to attack the capital or estate itself, and so contradict 
the essential idea of a ‘ servitude.' Rights to other produce must 
also be exercised 'within such limits that the ^ substance ' — the forest 
soil and gi'owth— be not injured." ^ 

The French authorities am no less clear. The Code (Art. 65) 
laj^s it down distinctly that rights can only bo exercised to the 
extent which the state of the forest and its normal yield-power 
justify. L'exercis des droits pourva ioujours Hre reduit par Vadminis- 
tration, suivant Vetat et la possihiliie des foretsr 


Grazing rights can only be exercised in parts of the forest declared 
“ d^fensable,'^ that is, of such an age that the trees will not be injured 
(Code For., Art. 67). 

/ M. Dalloz ^ says the same thing : “ Consequently, forest rights can 
only be demanded within reasonable limits, such as a pi’oprietor 
himself would submit to, when managing his estate as a good 
familias,^ No right-holder can ask the proprietor to let him have 
material in ruinous quantities which would compromise the future of 
the forest. And hence the law lays down (Art. 65 above quoted) 
that the exercise of rights must be according to the state and normal 
yield power of the forest. 

“ These are the limits of the obligation of the proprietor, as the 
pei’sonal wants of the right-liolder are the limits of his right.’' 

The author goes on to quote with approbation a passage from the 
famous jurist Merlin (Repertoire s. v. Paturage, § 1, No. 17), who says : 

It has been admitted by the legislation of centuries that such 
restriction shall be placed upon rights of user in forests, granted in 
general terms (or at a time when the value of land was not appreciated 


The Saxon law requires that all such rights should be exeivised “mththe 
jeast loss to the proprietor” {Burgerlieher GesctzhitcJi, § 524), and by tbo “ Jklandat ” 
(concerning for(‘st rights) of 1813, in tbo same kingdom (see Qvenzel, p. 201), 
are subject to “such limitations that the pro^-erty is not destroyed.” 
'-uazing rights arc limited as described above in the extract from Dr. Roth's 
(.Mandat, §§ 7-8). The Bavarian law is practically the same (Law of 1852-, 
2-3). Di-. Poth, commenting on this law, says; “the existence of an 
right is inconceivable, lor that would be to make the right-holder tbo 
as a proprietor.” The Austrian Forstgesetz has similar provisions (§g 8-9 ; 
U’abiier, ]>. 201, &c.). Nor are rights to bo restricted only to such an extent 
nat the forest “fs hardy kept alive:” it must be so that the forest can bo 
uianaged in a reasonable manner. See also, generally, on this subject, von Berg, 
-o’ authorities there quoted. 

• Fosslhiiii^ is tlm quantity of material which can be taken annually from tlie 
orest consistently with maintaining it in a healthy condition of pennanontly 
sustained yielding-power. Nor was this a novelty ia the Code. An old Ordon- 
“ance of a.D. 137b (Meaume, §271) had nearly Jtho same provision, which is 
yupeated in laws of the I5t.h and 16th centui'ies, and in the celebrated Ordou- 
of 1669 (although Proudhon, contrary to all the later jurists, attempted to 
a different .sense to the term Jmssibilite ”). , ’ 

Q Fepevtoire de Legislation, Yol. 25 (Paris, 1849b Article ‘'Forets’ (Cap. lo, 
1, Ko. 1403). 
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as it since has been) as the conservation of these important public 
and private properties requires.” 

Meaume' has taken this principle for granted, and contents himselt 
showing its antiquity, and arguing that the limit is the state of 
the forest and its yield-power {'possihilite), as judged of professionall}^ 

The Italian law of 1877 (Art. 29) declares that no right in a 
forest subject to Forest law, can exceed the limits of a right of user 
as defined in the Italian Civil Code ; and that is, that the right can 
only extend to the actual personal wants of the right-holder and his 
family r and in Art. 34 it concludes by saying that where rights are 
exercised in the forest, they ai’e to be subject to regulation.'^ 

The English law, as might be expected, does not furnish us with 
authorities'" quite so distinct, because the State forests have not been 
the subject of direct legislation. Nevertheless, there is enough to 
show that the same principles are fully recognised. Thus Cooke, 
speaking of grazing rights, says: “Rules for the protection and 
limitation of the right are among the earliest provisions of the Com¬ 
mon Law ; ” and again : “ It is contraiy to the very essence of a right 
to turn out such an unlimited number of cattle by which the whole 
of the herbage might be consumed. * ''•* * Such a user 

the law considers not as a right, but a wrong.” “lou could no 
more,” the author goes on to say, “ acquire by prescription such an 
unlimited right, than you could acquire a right to clip the Queen's 
coin.” ^ 

1 § 271 d seq, 

2 Codice Civ., § 521. 

3 Cooke, p. 4. ... 1 • .L 1 4 . 1 

4 Cooke, p. 25. Williams does not expressly mention the subject, but lie 
quotes several cases which show that claims to indefinitely extensive rights ot 
common are bad at law. See the case Lord Pavers v. Adaras^ Law Eeports III., 
Excii. 361 ; and see also an Indian case in the Indian Law liejwrts (Calcutta 
Series), Yol. IX., p. 698. 
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LECTUKE XIX. 

THE DEFINITION, REGULATION AND BUYING OUT OP 
FOREST EASEMENTS. 

I. General Eeflections on the Subject, 

We are now prepared to understand the details (which I 
reserved for separate consideration) regarding the definition of 
rights, their regidation when admitted to exercise in the forest, 
and their commutation in certain cases. There is also another 
reason why a separate ti’eatment of these subjects is desirable ; 
and this I will first explain. 

The adaptation of Western legislative methods to Indian topics — 
or in other words, the provision of Statute Luav for India by Acts 
prepared by an English liegislature, is always a matter of some 
difficidty; but it is a difficulty which had to be faced at the outset. 
The security given by British rule, the increase of trade and the 
rise in value of land and labour that followed, produced their natural 
results; life, in the various spheres of agriculture, commerce, and 
mdustiy, entered on a new phase. But an altered and advancing 
society has new interests and new rights and liabilities ; questions of 
contract and commercial law, unheard of before, arise and press for a 
solution ; different rights in land and new distinctions of landlord and 
Sonant —owner and rightholder, come into pi-ominence. The Courts 
^’Jd public officers generally, called on to deal with disputes arising 
these subjects, cannot fulfil their functions without an authorita- 
tive guide; and the Legislature consequently had to devise Land 
Laws, Tenant Laws, Contract Law and the like—all of them more or less 
Novelties in a country where previously, for centuries ])ast, the will of 
despotic ruler, more or less tempered by a reference to local customs 
to .ancient texts, had been the only standard of law. 

When it became necessary to prepare a Forest law, the task of 
^^ying down the principles of a sound course of proceeding, was a 
^ovel and a difficult one. The attempt made in 1865 to frame a law, 
'' as unsuccessful ; and that can hardly be wondered at. Even in 1878 
the diffie\_d^y was still serious. If look to the Indian Statute Book 
•^Lsome twenty or twenty-five years ago, Ave shall find it marked with 
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a number of what I may call “ first editions” of laws—Acts winch 
have been repealed or replaced by better ones. In these older i c s 
the subjects handled, could only be dealt with in a broad and genera 
manner. Some simple and directly useful provisions were enacted; 
but many matters were left unprovided for, either because ques ions 
regarding tlicm had not yet arisen, or because a basis for their prac¬ 
tical solution was as yet wanting. These Acts served their purpose 
at the time; they were worked equitably and without anjy 
dem.and (on the part of the controBing authorities or the public) oi 
technical legality. But as time went on and the judicial machineiy 
became more elaborate, the people became more eager to claim t leir 
exact rights ; distinctions were keenly appreciated, and rival 
be-^an to fight over their respective claims, and to find out what t ley 
could do, and what they could not. It then became necessary to . 
UD the outlines of the earlier laws, to obviate legal difiicultics that 
. Lad arisen in the course of their working, and to provide for many 
matters hitherto unregai-ded. Many topics of law {e.rj., Civil an 
Criminal Procedure, and the Land Revenue and Tenancy Adminis¬ 
tration) have been provided for by revised Acts of a more complete- 
order, during the past decade. The Indian Forest Act still belongs, 
to the earlier stage ; it has not been found advisable as yet to make a 
new one. Consequently in forest matters, while we have certain 
general rules and principles laid down, many details arc left unpro¬ 
vided for: and the answer to more than one question has still to be 
developed in the course of practical working —solvitur amhxilando as 
the saying is. One way of getting things cleared up will be by 
decision of the Courts, and especially in appeals in connection with. 
Forest Settlements. The Courts will be guided in such matters bj 
Bound equity and reason, i.e., they wdll not decide on the first fancy 
that strikes the presiding officer, but on intelligible principles which 
can be justified by reason and by the authority of good huv bpoks. 

The details required under the several heads of definition, regula¬ 
tion, and compensation of forest rights, are matters which illustrate 
these remarks. The bare outlines indicated by the Act often requiio 
to be filled in. The Act, indeed, sometimes gives such indications 
that the details can be logically inferred; but still w^e often have to 
suo'gest practical rules which are not directly stated in the sections. 
we^havc, in short, to fall back on general principles of law^ and on 
practical considerations of convenience. 

As fei’ ns we have gone (Lecture XVIL) in describing tlie 
general process of constitutiug Forest Estates, I have nearly 
always been able to quote a direct provision of the Act : or a ■ 
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least my conclusion could be directly inferred from tbe specific 
words used by tbe Legislature. But wben we come to consider 
(as at present) wbat is practically involved in defining a forest- 
nght as tbe Act requires, w'e naturally ask, hoxo is tbe “ extent,” 

“ number,” “ quantity,” spoken of in connection witb grazing 
and Avood rights (and others similar), to be fixed? Tbe Act 
does not tell us. Or again, tbe Acts direct (witb some variety 
of pbrase) that if easements (of produce) are not provided for 
by transfer to some other convenient locality, they are to be' 
admitted to exercise in tbe forest subject to regulation ; and it is 
added that Ilules may be made on the subject of tbe regulation 
of rights : but tbe mode of regulation,—wbat is admissible and 
wbat is not—is nowhere described : a few words only are given 
■which furnish only a general indication of tbe lines on which we 
may proceed. Or yet again ; it is laid down that if rights cannot 
be provided for in tbe forest, witb proper regard for tbe “ due 
maintenance ” of tbe forest, they are to be ‘ commuted ’ or got 
lid of by compensation. The law is silent as to wbat is to be 
•done supposing that tbe F. S. 0. can fairly enough provide for 
some of tbe (total) rights to be allowed, but not for all. It does 
Hot suggest that be is to allow tbe older rights and disallow tbe 
xicicer ones ; or that be is to reduce tbe whole proportionately : 
Hor does it state any other rule. It would seem also that if the 
lights cannot be provided for in tbe forest or by transfer, they 
Hre in all such cases, to be compensated or bought out. This, if 
leally intended (which may w'ell be doubted), is a provision un¬ 
necessarily costly to tbe public treasury, and quite beyond what 
•the French laAV (Code For. Act, 65) ^ or any other law in Europe 
'(that I am aware of) requires or allows. It is only necessary 
further to notice that, in speaking of buying out rights by com¬ 
pensation, though tbe means are generally described as ” laud,” 
■“money,” or “other means,” and tbe choice is left to tbe 
S. 0. (after bearing both sides and subject to appeal); 
nothing is said as to the principle on which one or other f:hould 
selected; and—Avhat is of far greater importance—nothing is 


* Under tliis article, no kind of compensation is claimable for rights wliicli 
eapahiliiy of the forests wWi not enable the State to satisfy, and which are 
reduced ” accordingly. 
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said as to the manner of valuing (and capitalizing .the value of) 
rights for the purpose of compensation. 

In all these matters it is necessary to offer you some guide , 
and it seems that the only way of doing this, is to lefei to the 
best authorities of countries where all questions relating to 
forest rights have long been carefully discussed and practically 
dealt with ; and that, be it observed, under conditions in which 
the right-holders (no less than the forest-owners) are keenly 
alive to their interests, and are quite able and ready to stand up 
for themselves before the tribunals. These authorities are not 
adopted wholesale; they are considered with reference to the 
general principles of law already established, with reference to 
the practical conditions of Indian life and working, and with 
reference to equity and to local convenience.^ 


You will, I regret to be obliged to warn you, find in India, that 
in some cases Forest Settlements have been made, in which, owing to 
various causes, the rights of private persons— produce rights I mean 
— have not been defined or regulated even as far as the Act directly 
requires or allows. This in the end cannot fail to be productive of 
trouble. Forest Officers, as you know, are taught, tliroughout the:r 
course, always to have an eye to the future. Nothing is more 
abominable in Forestry, than the idea—“anyhow it will last my 
time.^’ Forest Officers always take part (as representing the forest- 
owneFs side) in such Settlements; and if tliey thoroughly understand 
the principles of what ought to be done, they will at any rate be in 
the best position to advise, and may obviate failures in Settlement 
work. They may not always succeed in getting everything ideally 
perfect, real difficulties being sometimes in the way ; but the better 
they know what oiight to be, the more likely they are to be in a 
strong position to advise and help. 


Tliese remarks will not be useless though they deal to some 
extent in generalities, because it is necessary to justify me in 
bringing before you rules of practice which are not always vi 


1 It cannot be said that the works on forest rights and their treatment, in 
Germany and France, are jnerely professional books written by d*^i»artmenta 
theorists from their own point of view only. Dr. Danckelinann, for example, t 
Sms^taluable book I have so often refer/cd, as one of the best modern autho- 
rit^'es continually shews throughout the work, the most complete 
the r/p-ht'll oldens : he again and again enforces the due observance ol pi i - 
riLdits’ and shews their real irnpoidance in the social aud ngncuitural ^ 

Stula^ and m certain stages of progress: he is ever ready to object 

to rules which would be hard ou right-holders. 
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the Act: I have been careful, however, never to put forward 
anything that is inconsistent tvith the Act nor contrary to its 
spirit and intention, nor anything that is likelj'' to prove unjust 
or inconvenient with reference to the conditions of Indian life 
and of forest working. 

Before proceeding to details, I would explain that Appendix A 
to this group of lectures, is worthy of 3 ’our careful perusal: it 
gives (on the basis of Dr. Danckelmann’s work) a brief outline 
of the modern German law on the subject of our present lectures : 
the essential points only are given, but I think nothing really 
important (for our purposes) has been omitted. At any rate 
the original is at hand to supplement, and if need be to correct, 
me. 

I would remark that forest rights are probably not more important 
(in themselves) to the people in Europe than they ai'e in India. But 
in Europe the conditions of life arc more complex; and there is a 
corresponding complexity about right-settlements which there cannot 
be in India. But in Europe people arc better able to understand 
legal proceedings and to appreciate the limitations imposed, and 
distinctions drawn, by the law, as well as the calculations of valuCj 
nnd the deductions made on this account or that. And the means of 
calculating with accuracj', the value of rights, are more complete. 
Elaborate tables have been framed shewing average selling prices, 
and many of the average quantities and qualities that come into 
discussion wdien the valuation of rights is in question. This can be 
realized by glancing at the forty-four figured tables which occupy the 
third and concluding part or volume of Dr. Dauckelmanu’s work. All 
these tables prepared with reference to Eiu'opean trees, and the facts 
of German agriculture, ttc., would be inapplicable, even approximate!}', 
hi India. 

In many forest districts in India, if wo were asked to value a tree 
containing a given number of cubic feet of timber of a certain kind, 
ive could only make a rough estimate of probable local value. Still 
•^ore difficult is it to determine what is the grazing capacity of 
different kinds of forest land : e.ff., ive could not say that in such and 
snch classes of forest—differing as regards the soil, kind of growth, 
height, and spread of crown of the trees—that the grazing 
capacity pe/- acre would be so much, taking one cow as a standard, and 
b-nowing that a cow requires daily (in hay or dry fodder) a quantity 
of nutriment which represents a certain percentage of the livmg 
'veight of tlie cow ; and that such and such an area of forest grazing 
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would yield an equivalent amount of nourishment. Practical infoi- 
rnation on such points can only be acquired in the long course of 
years, by observation and experiment. 

On the other hand, in India we have a much larger discretion left 
to the Forest Settlement Officer; a much greater simplicity in the 
character of the rights, and in the nature of their title ; and we have 
a much less frequent necessity for commuting them. And when we 
have to commute, a much rougher process of calculation will long 
continue to answer all expectations. In India, for example, no 
undefined right can ever come up for valuation. In Germany it cau ; 
rights are sometimes (bestinwite) defined in their original title, and 
sometimes not; the undefined rights have, no doubt, to be defined 
before valuation, but even then there are certain legal peculiarities 
wdiich remain to distinguish one from the other (such as arise, e.g,, 
when it is a question of diminishing the number of cattle consequently, 
on the inability of the forest to support the whole). Various ques¬ 
tions also arise about the {Mitnuizung) or right of the owner to share 
the produce wdth the right-holders. Then again in valuing rights, 
they allow a difference in the basis of valuation, according as the 
demand for compensation has emanated from the easement holder or 
from the forest-owner : there may be either the value of the right to 
the holder, or the value of the benefit which will accrue to the owmer 
by his being relieved of the burden : and tliere are some rather com¬ 
plicated considerations to be entertained, as to when one principle 
and when the other, is to be followed. For all these purposes, the 
Special Courts wdiich determine disputed matters, have the aid of 
official experts and valuators. 

Having thus prepared you to expect a much rougher and simpler 
mode of dealing with rights, especially in the matter of their valua¬ 
tion for the purposes of buying them out, I will commend to your 
reading the Appendix itself, pointing out that the rules about 
definition and regulation are often eminently practical, and instruc¬ 
tive for our ow’n purposes, especially as supplying details where our 
Act is silent, or where it leaves matters to local rulesy \\’liich will 
necessarily be dj’afted with the advice of professional foresters who 
will w^elcome useful hints and suggestions. 


I have now to recall your attention to Chapter II. of the Indian 
Forest Act (and the other two leading Acts are almost or quite 
identical). You will recollect that after issuing a notice of the 
proposed forest, and after disposal of claims to the soil itself, 
or to plots of land in the general area (p, 262), the F. S. 0. 
has to deal with casements^ one class of which icpresents 


the heed for definition of easements. 

to uso tliG estate in some way but not to take anv 
pioduce, while tlie other (and most important) class involYcs 
the taking (in various ways) various kinds of produce of the 
forest or its soil. We spoke of the efforts made to find out all 
such claims to easements; and how in the end, easements not 
found out, are formally deemed not to exist. On receiving (or 
discovering) the claims, the F. S. ,0. is directed hy the Act to 
proceed to make a record of the rights. This record not only 
gives all particulars of name, &c., of persons, and of estates to 
which rights may he attached, hut it is further to include a 
definition of the rights, which is, in fact, a reduction of vague or 
general claims to specific dimensions according to their real 
nature, as may appear to he just and right with reference to 
sound principles and the circumstances of the case. 

We have fully considered the basis on which these rights rest; 
how they came to grow up in the waste adjoining occupied or 
cultivated lands, and how it was necessary to acknowledge them 
on an equitable rather than on a strictly legal basis (Lect. XVIII., 
p. 281). The necessity for arises, in fact (in India), 

chiefly out of these antecedent conditions. Forest rights, we 
observed (and a brief resume will be pardoned), rarely originated 
in anything like a formal grant, the terms of which can be 
referred to. Even when there are orders (somewhat analogous 
to a grant) passed at a former Land revenue settlement (possibly 
at a time when forest interests were thought of little importance), 
the terms will be found almost as general and indefinite as the 
prescriptive claims. The “jungle” being, in former times, 
largely in excess of the occupied laud and of the wants of the 
population, people went into the nearest wood and took w'hat 
they wanted; they drove their cattle to the most convenient 
place where there was grass, and also water and shade. Even 
where the habits of the people Avere pastoral, the vast tracts of 
forest were far in excess of the actual grazing requirements. 
Nobody then cared how many cattle were graz.ed, or how much 
wood was cut. The march of events, however, has put a period 
to this state of things. The population has increased largely; 
the forest has become more and more restricted ; and it, is now 
a matter of importance to know to Avhat extent such rights have 
to be provided for. Following the general principles of law and 
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equity, the rights will, in ninety-nine cases out of a hundred, be 
justly decided to he rights for the actual personal and domestic 
wants of the right-holder, with reference to his farm and its out¬ 
buildings, or to his occupation and general circumstances. The 
Settlement Officer has, therefore, the duty of reducing vague and 
general claims to something definite and tangible, in terms of 
the actual need or requirement of the right-holder. Such a 
definition may be a work of time and require much labour ; 
but forest management does not look merely to the present nor 
even to the immediate future. As years go on, the importance 
of having rights defined will become more and more apparent; 
and if deferred or slurred over, it may be found that the task 
which could once have been comparatively easy,will in the future, 
become more and more difficult. Not only so, but as the settle¬ 
ment of a forest estate involves in some cases paying compensa¬ 
tion for rights, it is obvious that the right must be valued for 
the purpose of awarding its equivalent, and it cannot be valued 
unless it is made definite. 

Lastly, in not a few cases, definition and the fixing of number 
or quantity in the case of an unlimited right, is in itself sufficient 
to ensure the right-holder’s permanent enjoyment of it: since it 
allays all doubts as to whether the forest can continue to supply 
such a right or not. 

As to rights (easements) of the class which does not involve 
taking any produce, it will be observed that the Act only requires 
(sec. 6) that the F. S. 0. should record such rights. It says 
nothing about defining or regulating them. The sec. 11, which 
speaks of definition, Ac., applies only to the other class : i.e. 
“rights to pasture or forest produce.” Sec. 10 expressly 
distinguishes these from rights of way, watercourse, &c. 
Probably it was thought that such rights would only be claimed, 
or be found to exist, when really necessary ; and would bo, in 
their very nature, sufficiently definite : in any case the provisions 
of sec. ‘24 would do all that was required ; so that only a record 
of the right, and of any consequent arrangement made under 
sec. 24, need be put in writing. 

I may at once say that there could be no objection, legally, to 
adding to the record of the right of way, or of watercoui'se 
allowed, any specific details (tending to the convenience of both 
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sides) such as will presently he mentioned, and which will 
appear to he necessary. 

The Right of Way. 

This right is contemplated by the Act as an easement belong¬ 
ing to an estate, a person, or even to a village or a community; 
the general right to use a •puJjlic road,^ is not a question of ease¬ 
ment. But it is not in practice needed to distinguish the one 
from the other : in sec. 24 all roads — usually they are mere 
village tracts through the forest, —are dealt with on the same 
footing. It may be that there is a regular district road or even 
a public metalled road, through the forest; that of course is not 
interfered with ; and if the traffic on it exposes the forest to 
risk from cattle-trespass or fire, it will be for the Forest 
Management to adopt fencing (or thorn-hedging) or a line of 
trench and mound (of the earth thrown up out of the trench), or 
to keep a cleared strip as a precaution against fire, according to 
circumstances. 

It is necessary to record all private (or semi-public, i.e. village) 
tracks and pathways : they are only allowed when necessary. No 
compensation is provided : because if the road is really wanted, 
no compensation ■would be possible j if not wanted, none would 
be called for. Sec. 24 simply provides that if the Forest Officer 
finds a track or roadway to be injurious to the forest and that 
there exists another, or that he can make another “reasonably 
convenieirt,” he may report to the Local Government (or to some 
officer specially authorized by the Local Government), who, 
being satisfied, can direct the closure of the old road. It would 
follow that if roads were closed and new ones “ constructed” by 
the Forest Officer, the Department could be responsible to make 
and maintain any bridge, culvert, &c. that might be requisite. 
So ■when any fencing is required, the Department must do it; 
the right-holder could not be asked to bear the expense." 

1 It is hardly necessary to caution the student that it is not every casual track 
tliat may liappen to cross the country, that constitutes a public or a. private way. 
And if tliero is a question whether a particular track is or is not a “ way ” by 
public or private right, the point must be settled on its merits. People are often 
in the habit ot crossing over uufenced waste <'r forest, and yet they mav ■acquire 
nojight (per Abbot, C.J., in Blundell v. Catlcrall {5 B. & A. 315). 

^ It is conceivable that some special right of way might bo granted on expre.ss 
condition of the grantee's keeping a fence : but that is a dilfcreut matter. Tiro 
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When a right of way has to be recorded specially,—whether 
for a private owner, or a whole village,—it may become desirable 
to specify whether it is a way for passage of human beings, for 
driving cattle, or for taking carts along : and in such a case it 
may be desirable to record the width of way allowed. Obviously 
for human passage only, a much narrower line is needed than 
for cattle or carts. There is nothing in the Act, that w^ould 
j)revent the record of a definite icidth to be allowed: or if there 
was any special doubt, the terms of sec. 24 would certainly allow 
of a restriction as to width if reported to and approved by 
GoTernment ; or Government could pass a general rule on the 
subject — as being one of the matters (sec. 75) involved in carry¬ 
ing out the j)rovisions of the Act.^ 

In connection tvith rifiits of way, I may allude to a matter 
which is practically important, but technically is out of place, for 
it is not a question of the right of a private person over Govern¬ 
ment Forest, but a question of the right of Government as 
forest-o’\\Tier, to a use of way over private lands ; I refer to the 

Hazara Forest Reg. (sec. 31) may be liere compared : a penalty for cattle trespass 
is not exacted, if reasonable care lias been taken to prevent the straying of cattle 
off a road traversing the forest : the owner must fence if he wishes for absolute 
231*0 teet ion. 

^ It may be interesting just to indicate some of the features of early and modern 
law on the subject of rights-of-wav. 

The Roman law (Justinian, Lib. II., Tit. iii. — this has coloured all the later 
laws) divided rights of way into three classes :— 

(1) Iter, which was a simple right of passage for man on foot or on horseback. 

(2) Actus, which was a right to drive cattle and vehicles. 

(3) Via, the most general right, which included (1) and (2), and also (in the 
absence of siiecial agreement to the contrary) the right of dragging timber, 
&c. over the land. 

The extreme width of land that could be occupied by the com23lete right of 
way, in the absence of special terms of grant, &c., was eigliC feet in direct line, 
and sixteen feet where it turned to change its direction. 

The Bavarian LandrccU (Thcil 11., Kap. VIII. sec. 11), allows (in the absence 
of sjiecial terms) three feet for a simple right of passage and eight feet (.sixteen at 
tui’nings) for the right-of-way for cattle or carts. The Prussian Landrccht (Theil 
I, Tit. 22, sec. 79, as quoted by Roth, secs. 263—205, and Eding, p. 99).allows 
three feet for .simple })assago ; four feet if the way is to be ridden over ; eight feet 
(twelve at turnings) for a cart-way ; and sixteen feet (twenty-four at turiiiugs) 
for cattle driving. 

The Saxon law' gives three feet and eight feet, like the Bavarian; but allows 
cu’cuiiistances to be considered in fixing a proper way for cattle driving (Qvenzel, 

The ^Italian, French and Austrian laws do not prescribe any fixed breadth, but 
leave the right to be determined (in the absence of special evidence) according to 
the circumstances and the nature of the locality. 

llie English law 'contains no ,.s[)ecial provisions on the subject, as far as I have 
been able to asetrtaju. 1 presume that the general circumstances would be taken 
into consideration. ^ 
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case where timber has to be dragged across private land. In 
Europe some of the laws expressly provide for this. It is not 
mentioned in the Indian Act, but might pferhaps ^ be provided 
for by Rules (sec. 75). In the Burma Act, it has been men¬ 
tioned as a subject for a rule under the head of Control of 
Timber in transit (sec. 43, i.). In the Madras Act, sec. 35 
conveniently provides that Government has a right to extract its 
timber, but on paying full compensation for any damage to the 
land or crops, &c. caused in the process. 




Rirjhts to Watercourse or Drainaye. 

In some cases of forest plantation, or in the cultivated districts, 
it is possible that the forest may be traversed by some cajial cuts, 
and it may be needed to refer to the district Canal /Officer; and 
the Canal Act of the province may contain rules which have 
reference to it ; or there may be a private irrigation channel. 
So too, some question of the course of a private drainage-ditch 
or the flow of drainage water, may require to be settled and 
defined. It will be easy to record any such right, specifying any 
particulars (in case of a canal or ditch), such as regard access 
for puiposo of clearing, or deposit of the silt cleared out, or the 
like, as well as the width of the channel and its necessary margin 
or bank-space. 


Use of IJ'ater. 

A very common right which is in practice dealt with under 
this head, is not specifically mentioned in the Act. I refer to 
the use of water, where a spring or pool in the forest is the only 
place which the neighbouring cattle can get water at, or at 
which household water can be obtained. This may bo a “ right 
of necessity ” and should certainly be recorded ; it will often 

1 It is obvious tlial tliere are cases wlierc without a power to drag timber or 
other material out of a forest across privnte Inud, the forest might be luiworknblo. 
If a constant passage of timber was contemplated, ii strip of land for a timberroiid 
could, however, be expropriated. The only European law in wliich I have seen this 
right expressly asserted is in the Austrian Gesetx of Decciuber, 1852, sw-t. 24. 
In France and Italy, the matter would probably bo covered by the general jini. 
visions of the Civil Code, which require accc.ss to,be allowed to “enclaVea,” i.c. 
propertj' sniToundcd by other estates, so that it cannot be got at without crossing 
one or more of them. 
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involve a question of a road—or patli—to tlie water source.^ A 
similar question might arise about the use of water in a stream 
passing through the forest. This would not how^ever have any¬ 
thing to do with the question of fishing, nor with the matter of 
the control of the ^vater of a river used for timber floating, 
w^hich come under different heads. 


The Definition of Eights to Forest-produce and Pasture, etc. in 

general. 

■ This is by far the largest class to be dealt with ; and I may 
remind you, that it does not follow that every claim wall be 
admitted : the Act therefore requires a distinct decision of the 
F. S. 0. w^hether any oights can be recognized, i.c. w^hether on 
the statement of claim being reduced to writing (sec. 6), the 
F. S. 0. will not pass an order rejecting it as a claim of right 
(even if he proposes some kind of concession ’’ or ‘‘ license ”). 

But supposing a right ought to be admitted, the difiBculty is 
to say how far and to wdmt extent. To indicate the principles »- 
on which this difficulty is to be solved, and how a record of the 
particulars required by the Acts (sec. 13) is to be made, is the 
object of the present lecture. I must specify seriatim, wffiat can 
be done in the case of each kind of right ; the Act indicates 
them only C7i masse, as fights to pasture or to forest produce,” ” 

1 Such a right is an easement in English law, see Williams, p. 18. 

- The Forest Acts do not use the term “Easements ; ”— not merely because the 
Easements Act of 1882^vvas not ihen in existence ; for a similar definition is con¬ 
tained in Act XV. of 1877, which was (and still is) in force all over India. I do not 
recollect that the subject was discussed when the Act was being, drafted ; but I 
cannot help thinking that the tenn was avoided, lest it should be supposed that 
the F. S. 0. was not to recognize any “ rightunless it exactly complied witli 
, the terms of sec. 26 Act XV. of 1877 ; and it was intended that a more equitable 
view of the grounds of recognition should be taken, as I have explained at p. 281. 
Nevertheless, when rights have been admitted as such by the F. S. 0. (and not 
mere licences given), the rights so admitted, recorded, and defined, hccoriic strictly 
easements, for all legal and practical purposes. 
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LIST OF PRODUCE—EASEMENTS. 



I have therefore adopted the following list 


A. Eights to wood. 


B. Eights of pasture or grazing. 

Eights of grass cutting (in¬ 
cluding all herbage, but not 
branches of trees.) 

B. Eights of litter (dead leaves 
and twigs, moss, etc.; scrap¬ 
ing up the humus). 

E. Eights of lopping trees 
(whether for fodder or litter). 


E. Eights to collect minor pro¬ 
duce. 


O. Hunting and fishing. 

H. Practice (not properly i 
right) of shifting cvrltivation. 


1. For building. 

2. For industry and ’ agri¬ 
cultural implements. ' 

Brushwood. 
Billet-wood. 
Dead-wood, 
Torches. 

( Gutch-hoilmg. 

I Tar making 
(and wood 
oil). 

Charcoal. 
Lime-kilns. 


8. For fuel. 


4. For con¬ 
version, or ! 
production ‘ 
of some 
substance. 


Eesin, natural varnish, wood- 
oil, rubber, etc. 

Boots. 

Drugs, plants, flowers and 
leaves. 

Fruits and seeds. 

Bark and fibres. 

Clay, sand, gravel, limestone, 
pebbles, or concrete, etc. 


I will just notice that in the Gerraan*law, definition of rights 
(see Appendix A) is regarded as one of the processes which can 
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be adopted under the head of regulation^ In 

tlie different origin and practical condition o ® / 

d^iUion has been made by law, the initicd process 

every case, before the riyht obtains any provrsion for ^ts sat sf 

Hon or for its exercise, cither in the,forest or outside it. 

In the case of each kind of right I have therefore to consider 

separately:— . . . 

(n^ The measures properly belonging to definition, i.e., to 
making clear the nature and extent and limits of the right 

as iudicially acknowledged, and 
(b) those belonging to regulation, i.e., any further condi loii 
and directions as to mode of exercise • necessary for e 
safety of the forest (and really tending to the permanence 
and enjoyment of the right also). 

Definition concerns the right as it ought to be, in itself, and 
without reference to the question whether the forest can bear it 
or not, or w-hether it is to be exercised in this particular way or 
that, lieyxdation goes further and directs how, when, and wheie, 

1 -Delinition in itself (under whatever head) is always recognized as essential by 
all the continental laws : the following is a brief notice ot the most uselul pro- 

visions oil the subject. *11 c 

Ill B wahia (Law of 1852, sec. 27), the owner or ri»:ht-hoiaer can cillier ot 

them claim to linve an undefined right made definite. Each party hear halt the 
costs of the procecding.s if they have to go to a law court, because they are not 

PiiussiA the nile is similar {AIL Landrecht L, Theil, 22, sec. 235). The 
Riihsennent dealings with rights,—their commutation {Ablosuiuj) and re^ulu- 
tioii wlien required in a forest, are matters of the Forest law, or ot special laws 

for the extinction of rights. „ , . p 

In Italy (Law of 1877, Art. 30), right-holders were allowed two^ years froin 
fho date of the promulgation of the law, within which to claim their Lights luu. 
cet them recorded. A further period of six months’ grace was allowed, 
which rights could still he claimed, hut subject to a fine or penalty. Alter that, 
all rights were extinguished {gli altri sHntendcran'iio dccaduii de qiiatstasi diriito). 

The Ejikkch law (Code For., Art. hi) declares that no right can he recognized 
which is not already established by an Act of Government, or a ludgmcnt, or 
which was not claimed and recorded before the proper tribunals within t\yo yem’s 
of the passiii^^ of the Code. The Forest Code itself provides in other sections, lor 

buying out nghts and for regulating them. . . i xr 

The Au.stpjan law (Art. 9, quoted by Grahncr) provides that either the owner, 
or the ri^^ht-holder, may claim to have a scheme recorded which sets lorth the 
tiTie ext^t of the right, how it is to he exercised, and within what limits. As 
the basis of this scheme, a proposal {Kntxmirf) is prepared by skilled persons ; the 
objections of either side to this are heard and adjudicated, and the sckevie for the 
px'ercise of the right, as tinally adjusted, is authorihitivtdy recorded. 

Further, the “Imperial Patent” oflShS declares (Art. 4) that all rights which 
ovp <50 ne('f 3 ssary (or otherwise) that, they cannot he got rid of by compensation, 
imist he settled as regards their details, and the place, time and.manner of 
exercise, so as to make the rights as little burdensome as possible to the forest ^ con- 
listenky with their fair ami rcmnablc enjoyment. 
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DEFINITION OF EASEMENTS. 
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tlie right as defined ^ is to he exercised or enjoyed. But in 
pnnciple this regulation must conform to general legal require- 
as well as to any specific provisions; it must (e.g.) not 
amount to a virtual extinction of the right; it must be confined 
to the specific object of guarding against deterioration in the 
estate ivith reference to the general principles already con- 
si eied, regarding the relative rights and duties both of the 
lorest-owner and the right-holder. 

this distinction will be clearer from an example: Definition says 

fif ^ ^’Sht to take litter or humus off 

e soil of Forest A, suificient for stabling of 10 cows or oxen, or for 
manui-c for 12 acres of rice-field.” liegulation says further, “the 
FridnJ^ • ” *1 during daylight (say) on Wednesdays and 

monf?" r sward will be present) and during the 

months (named) when the leaf-fall on the ground is greatest f the 
o t-holder must show his right-ticket when called on. He must use 

iittpri- sharp iron teeth; he must take 

tte from borcst-compartments of the numbers (of which he will 

be didy informed) annually open for the purpose according to the 
sanctioned workmor-nlnn ’’ ■RnrYivir.4.;^.. .v , ^ 


^ iniipubU UCCOrUlDO' to tllC 

MHC .oned Kogulation may Urns render lire exercise 

neae “-“'''toom" Of care-demanding, but 

inal ■vr*".' If '*• ’* <!">'tailment is inevitable oiving to the 

ah ' 11 a ^ 1 * 1 , ^ fotest, then this is a specific matter with which I 
Shall deal hereafter. 

n contemplates the following general elements of 

definition : — 

(1) There is to be o. record, i.e., a written order admitting 
(if It does not reject) a claim to a certain right ; so that 
hereafter all rights existing in any (permanently constituted) 
State Forest wiU ho found on a register, which is in fact the 

record of an authoritative judicial decision (as confirmed or 
modified on appeal), 

(2) Tin record is to contain fnll pnrticularn of name and 
occupation - m the case of a personal R. H.,^ and the 

W fW V\ ^ ^ _ _ I 


I ^ oduu tiu; 

ooinetimcs the nature of the lirrht itself ('if i 

as^tc) place inul as to season of exorcise. involves a certain limit 

identifies the poison 

tile status, of the R H whioli VinPAw ' ^ wsiial oi nonnal nn^ans of living, and 

to doficio’. t .rtth. lcS 

levins . eert.io “u"!” t «' « oo«ai.. ota ood 

‘•'IghHLwtfd™?.''"* ‘ •“•oo.rmien, .hbrcvlrti... tor 

p.b. 



name and particulars of the (dominant) estate, group of 
lands, farm, monastery, &c. (where there is one) to which 
the easement is appendant ^ (sec. 12 h). 

Under this (2) head it is necessary to be on guard against laxity, in 
case rights are numerous, or wliere the riglit (as is so often tlie case) 
is claimed by a whole milage. It may possibly be a sufficient 
compliance, at any rate with the spirit of the section, to name the 
village and give the number of households, or of separate land- 
Iiolders who have farms, houses and cattle, and the number of 
labourers, artizans, menials, &c., attached to the village (if these enjoy 
the right also); but that is a minimum : it is neither legal nor prac¬ 
tically sufficient, merely to record a right in favour of ^‘the inhabitants 
of village X.” Failui’e in this respect would probably lead to the 
growth of complications, if not of new rights, which is prohibited." 


(3) For a grazing rights the Act requires a record— 

(a) Of the number and description of cattle (which may 
vary from time to time ”)• 

(b) The season of pasturage. 

For 'Wood-rights — 

The quantity of “ timber ” (wood or trees of any kind, including 
bamboos, by the definition clause) and “other particulars 
that the case may require,” i.e., which will make the right 
definite as to quantity, kind, or class of materials, under the 
varying forms of wood-rights (as indicated in the list at 
p. 319). 


For all other rights— 

The quantity and “such other particulars as the case may 
require.” 

(4) The record must state whether it is a feature of the right, 
that the produce may be bartered or sold:— 


Ad (4) It may be a feature of the right itself (although this is 
again disallowed by the French and Italian laws®) that the pro- 

1 I have before observed, and may here briiif; the matter to recollection, that, 
however the European text-books laydown that Fore.st rights arc ‘'real*’ servi¬ 
tudes, i.e. always appendant to (or enjoyed in virtue of the possession of) some 
specihc land or house, &c. (which is called tlie dominant estate) the same assertion 
cannot he, at any rate, universally made in India. Facts can he the only guide. 
Some rights may be iii tlieir nature appendant; e.^, a light of way or water¬ 
course; for it IS hardly possible tliat A. can have a "way” across B.’s land 
unless he has some laud or liouse to get to or from. 

- See on this subject at p. 271. 

See, for example, Art. 83, Cod, For. But J/eaume says that it is to be 
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DEFINITION — -EIGHT TO SELL PRODUCE. 




<l.ucG of the right may be sold. In some parts there are jungle 
tribes, who make at least a part of their living by cutting 
bamboos, loads of grass and firewood, and carrying them for 
sale to the villages and towns at the foot of the hills. This fact 
is then one of the features of the right which it is requisite for 
the Forest Settlement Officer to ascertain and record. Other¬ 
wise, it is a general principle, which we have already noticed 
(p. 291), that the right is for the 11. H.’s own use and conve¬ 
nience, and to be measured by his actual personal, business, or 
domestic, wants. In other words, he may have what he wants 
for his own use, but may not sell or barter the produce obtained. 

This principle is founded on the natural equity of the case. As a 
Forest right exists for the benefit of one person to the diminution of 
the enjoyment of his property by another (the forest-owner), it is 
plain that the right ought not to be made more burdensome to the 
Forest Estate than is necessary to secure a fair and sufficient exercise 
of it* sec (p. 291). 

If a man might get wood not only for his own household but also 
to supply the market, he might gradually enlarge his sales to such 
an extent as to ruin the forest, and swallow up its Avhole produce. 


Where, therefore, it is in the nature of the right itself that 
the produce is for sale, the Forest Settlement Officer must con¬ 
sider the quantity of produce which the right-holder has a right 
to. Probably he will talce an average based on what the quantity 
taken by the right-holder, in a series of former years (as far as 


luiderstoocl that if the forest-owner does not object, there is no reason why the 
produce should not he sold in some cases (Meaume, Vol. I., n. 466 sec. 4071. 
Janclvehuann (Vol. JI., p. 80) and F.ding, p. Ill (ami so Poth, sec. 306), aUo\v.s 
-ot the sale ot produce only if the right is to a fixed quantity (because the forest 
*‘as to supply (hat, and it cannot matter what is done with it), but not so of 
course, whero the right is only for the right-holder’s own wants. Otherwise, 
rI)ere would bo a 1 rand on the forest-owner. In English law the rules (which 
uepend on the right being of one kind or another) are not very clear. It would 
•seem generally, that tlio produce of a right “ in gross” (per.soual right) to a fixed 
b antity ot nuiterial may be sold (Cod-e, pp. 39-40). On the whole, the law in 
India and Lutish Burma Acts is the most reasonable and best suited to tho 
cireiimstanoes of tlic country, 'i’lio produce is ordinarilv for the owner’s own 
ants, and IS not saleable, unless it is an express feature''in the right that the 
Pioduce Ls taken for sale, ® 

* This principle is recognized by all the European laws, as well as by the old 
Ionian Law--.lustinian, Lib II. Tit. V., I. * ♦ “ ad usum quotidianuni utatur 
imn„i- ‘ "'Olestu.s .sit, nequo iis i.er -luos opera rustica limit 

mpedinicnto:_necullialn jus quodlibet, aut locare aiit vendere auk gratis con- 
the I-' r-.lS, sec. 3, and p. 465, sce.^407, So 

Co'le (Art. 630): “ Cdui qui a I'mage des fruits d'un fimdn, m 
Sn 1 - o.utant qu’il lui cn frni> pour ses besoins ct ceux de sa fami/l:," 

^ ‘^«'ng (p. 77) Saxon Mandat of 1813, sec. 6 (Qvenzel, p. 202). 
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this is ascertainable), has actually been. Thus the right will be 
definite, and will not be able to be extended year after year. 

Nor can the right itself bo sold or mortgaged, or otherwise 
alienated. If the person entitled to take for bis own use, say, 
ten trees of a certain growth every year, does not want the 
trees, be must leave them growing; be could not lease or sell 
bis right to take these trees, to another person. Ibe exception 
to this is, that if the right is appendant, then (of course) it may 
pass along with the property to which it is appendant when that 
property is transferred. So also on the decease of the right¬ 
holder, the right passes on by succession to his heirs (sec. 2B). 

Before proceeding to the detail of each right, according to its 
kind, there are some general points connected with definition to 
be considered. 


Certain Preliminary Matters connecied with Definition. 

In some cases it may be tliat the general features of the right are 
defined aalredy, by a witten order or grant; and then it will be 
understood tliat the grant or order itself is the very best evidence- 
of tJie nature, extent, and incidents of the right. And it, no doubt,, 
occasionally happens that individuals of villages hold “ sanads ” or 
“parwiinas” or otlier documents, issued by the Government or some 
competent authority at the time, distinctly recognizing certain 
}»mctices or enjoyments of Forest produce whicli, if the grant does not 
clearly contain words limiting the duration or reserving the power to 
recall the permission, are practically easements. I have already alluded, 
to orders passed at the time of the Land Eevenuc settlement, which,, 
in effect, amount to f/rants of Forest rights. Such orders, as I have- 
remarked (p. 313), are often in very general terms, and will need 
therefore to be reduced to a definjtion according to intention of the- 
grant and the requirements of the case, v 

In India there ai-c no technical lailes about such “ sanads ” and 
order’s : they must be fairly and reasonably interpreted. In a 
case in the Bombay High Court, known as the Pigondc case 
(Conservator of Forests v. Saubh.'igyadSs), the Judges quoted as 
aruthoritativc, the ruling of the Privy Council as follows : — “ Upon a 
c^uestion of the meaning of words, the same rules of common 
sense and justice must apply, whether the subject-matter of con¬ 
struction he a grant from the Crown or from a subject.”. ... “It 
is always a question of intention to ho collected from the language 
used with reference to the surrounding circumstances. If those 
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that‘if the King’s 

makes most for U r° the intent that 

_ most foi the Kings benefit ’ may be followed.” 

reasonable"-"?‘'I, ^ ^han usually 

prinXTes ^raiit ought mot, on general 

^Vel til . ° necessary, 

and bv tl interpreted by its express terms 

y re circumstances, there the true intent must be allowed. 


Here I may take occasion to mention another feature which 
J^ay e ound to attach to certain Forest rights. A right need 
not be absolutely gratuitous; it maybe properly called a rii//it, 

< d } et the right-holder may have to render some service or make 

laVht may possibly be the case with 

.hts which were distinctly granted by some “ parwdnar order, 

cert ’ T conceded as such on 

merT O^-^^i^arily speaking, a right ivhich has 

co?d r 7 . ®^®rcise, would not have a 

t.raceahir ? then its origin would be 

com?? and annexed the 

ondition; Moreover, when a payment is made for the use of 

+1 ?!i j ^ might indicate that there was no right, but 
■hat the produce was originally leased or sold for the money that 
was pan, and thus was not enjoyed adversely, but on a long¬ 
standing contract or permission. Still a payment micht hal 
ecome customary, and be as ancient as the right itself, and both 
oge mr might be admitted as practically established by pre- 

s^eription ; everything would depend on the circumstances of the 
particular case. 

A forest-right may also be, by its origin, permanent, or it may 


j .lu.lv jr 

^^^llothy §293 : Alcduiu'* Vol I *^0 .r -xt 

the pwas verbal of the workincr sJlieme’of tho forest 'I 

Foincmber liow a certain conuiS'waVtherV eutUl^^^^ '^*‘1 

Dukes of Lorraine) to certain wnnrl ncrlifa in * PJiaut of one of the 

over which the ri^^ht extended was fixed wlnlo ^ liousehold. Ileixi the area 
increase. This led, iu drcomle of S 1 h, ’‘"'“A? might 

the value of the right. Consequentlv the nripayments exceeding 
the right was ultimtely adjusted by Impe.Latlo.i 5?ot rid o? 

-r to..»ni",:? r?"' * ** »■“ 
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be for the life only of a certain person, or for several lives. This 
would he, of course, in cases where the right had been specially 
granted or allowed, in set terms. 

As the growth of new rights is not allowed by the Act (sec. 22), 
it is obvious that such growth ought not to be indirectly encou¬ 
raged by entries in the record at the Forest-settlement (c/?-.p. 271). 
It may possibly be the case that there was an express grant “ to 
all the inhabitants of X for the time being ” ; but otherwise the 
rights are taken as they are at the time of settlement. Existing 
householders and persons are provided for : and as to the extmit 
of right, the ‘actual need’ (pp. 291, 323) will be either ascer¬ 
tained, or checked, with reference to the averaye past exercise ; 
for it is obvious that a farm will keep such number of cattle as it 
really wants for its usual working ; and the average number it 
actually has kept for a series of past years is a good test. 

New settlers in a village cannot have anything that can 
equitably be called a prescriptive right. It is necessary to add, 
however, that it is right to calculate number (or quantity, as the 
case may be) so liberally, as to allow for the fall developmen t of 
the existing farm, or business, i.e. to provide for it as it should 
be, in a fairly prosperous condition. In no case does this include 
provision for cattle kept (or material used) for some purpose not 
connected with the natural or normal working of the farm, or the 
business of the person, but which the farm or person may under¬ 
take for extra profit (p. 291). The prospective increase which 
may be justly allowed for, is either— 

(a) Natural development such as is due to peace, security, 
and general prosperity; 

(h) Where the village, and consequently its farms and inhabi¬ 
tants generally, have hitherto been (from any cause) in a 
reduced condition and is gradually recovering. “ Similaily,” 
observes Col. Bailej', “ a village may, owmg to dacoities (or 
other calamity) have been reduced by emigration of some of 
its inhabitants, who in more settled times may be expected 
to return.” 





LECTUKE XX. 

THE DEFINITION, EEGULATION, AND BUYING OUT OF 
FOREST EASEMENTS. — {Continued). 

Details of Definition {see list, p. 319). 

(A) Of Wood-riglits.— (1) For Building. 

^ The right to wood for building, which, especially in hill 
districts, may require timber of large size, and therefore of 
greater value, is a right which may he burdensome to the 
forest hut is often indispensable to the right-holder. The 
“ actual need ” in this case, is with reference to the house or 
cottage, and the sheds, barns, and dependent buildings, which 
represent the equipment of the agricultural holding or other 
dominant estate, or the house and accessory buildings ^ proper 
to a person of the class to which the E. H. belongs. 

The wood is wanted periodically for entirely rebuilding, and 
at other times for keeping in repair, the premises mentioned. 

Eeference has always to be made to the usual style of build¬ 
ing in the locality. In the plains {e.g.) roof poles are mostl}’ 
wanted : in some countries the house is raised some way above 
the ground, being supported on stout poles. In the hills, log- 
huts and timber houses, with slab or shingle roofs very similar 
to the Swiss “ chalet,” are found ; and sometimes slates or slabs 
of fissile stone are in use instead of wooden slabs. Houses in the 
Basahir lorest district (Sutlej Valley) are usually built with a 
framework of timber filled in with stones. According to the sort 
of building, the land of wood can be prescribed; and there is 
never any need to allow the best or more costly woods for indoor 
or other work where an inferior timber will do as well. 

The quantity cannot always be prescribed; but sometimes a 
periodical cutting of so many stems (of a certain siz'o) can be 
defined. More usually, the E. H. is required to make a special 

It is coiivoiilont to refer to tlie d\velling*liousG —or other chief preiuisos—as 
the ‘‘principal building,ami the sheds, outhudses, kc., as the “accessory'^ 
‘JHildinff.s. 
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application for wliat he wants, specifying what the work is, 
whether for general repairs, for re-roofing, for a door, &c. : this 
application should he checked by some local authority prescribed 
in the record. If the intervals at which wood can be demanded 
arc to be fixed, it will be with reference to the number of years 
each kind of building will ordinarily last. The larger or better 
class of village house cannot need rebuilding fre<|uently, but 
there may be repairs which need wood annually. 

What has been said about the right being for the cxisthuj 
farm or estate to be provided for (p. 326) is here also 
applicable. The definition should, however, allow for such 
reasonable improvement of the holding and its buildings as 
does not amount to a formidable growth in the total demand, 
or a complete change of form. It could not be allowed {e.g.) 
that a right to wood originally required for a cottage and a barn 
or two, should in time grow into one for a large timber chalet or 
for a whole series of outhouses.^ 



(2) For Industry and Agricultural Imidements. 

In the case of wood required for industries or agricultural 
implements, the purpose can always be defined ; and in all cases 
it will be found that there are customary kinds (and sizes) of 
wood used for the particular purpose ; or suck can easily be 
prescribed to the satisfaction of all parties. It rarely happens 
that the right to wood for plough pieces, harrows, &c., is 
burdensome, or any serious tax, on cither the Forest growth or 
its money-revenue. But under this head will come local cases of 
demand for large and perhaps valuable trees— e.g., Hopea and 

Sal ” {Shorea rohusta), for hollowing out canoes or boats. In 
all such cases the exact kind and size of tree can be specified; 
and the taking out a special pass or permit for the cutting should 
be insisted on. And it can be conditioned to certain periods 
ascertainable by enquiry: canoes and boats of this kind must last 
for several years. A right to wood for large pestles and mortars 
used as oil mills, will be dealt with in the same way." 


1 Tliere are some good remaiks on the subject in Danckelraann, Vol. II., 

68 . 


i. 68. 

2 It would hardly he necessary to recognize at all, purely waslcful and 
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definition—WOOD-RIGHTS—FUEL. 


Jl 


(3) For Fuel. 

The demand for wood fuel may take various shapes, hut in 
u la these rights rarely reach the dimensions or the importance 
they do in Europe. In the hills, where there is a severe winter, 
solid Lillet wood may be (for some months in the year) a 
necessity; but in the large majority of cases, small wood, and 
even brushwood in bundles, is all that is even asked for, for 
domestic hearths and ovens.^ 

A^'herever there is an ample supply of dead wood (not mean¬ 
ing dead timber-stems, unless they are old, long fallen, stems 
{Uiholz) of no other value), it is always permissible to require 
its use before living wood is cut. And in forests which are 
being legularly worked, it is often possible to require branches 
and crown-wood (which in India is rarely utilizable), to be taken 
V hen a\ailable, in lieu of other kinds. In no case can mature 
tUnhei of any “ royal,” “ reserved,” or other valuable tree, be 
claimable for fuel rights—i.e., to cut up into billets. Thinnings 
(not otherwise utilized) and the wastage of fellings, &c., are of 
course available, however good the kind of tree. 

The right to fuel is spoken of in the English law as “ Fire- 
bote ” or “ Common of Estovers ” {Afouage of French law). 
In Eui’ope, where- all material in a forest, as a rule, has value, 
n distinction is drawn between faggot-wood (of twigs and 
blanches), firewood from stems of a size that only require to 
be once split, ivood split into four and again the right to dead 
fii’ewood is variously classified.® 

imonable claims. Twenty years ago I saw in Uurma, fine largo trees of “ nadouk ” 
cut, and just the largest circular cross-sections taken 

nv-intin invariably bo found in India, if the former and usual 

n<.ar!c?-°^ a fuel-right bo inquired into, that the il. H. has always gone to the 
' 111,1 01' without some bnllnck, pony, or beast of burden, and cut 

whatever he could collect with the least trouble. Small trees of 
^iiuhle kinds, are always, by custom, left untouched. 

fa'io-otirA^® familiar French terms, ch corde" (that tied together in 

(tlat bl’o 1 r'f 1.'^ hillets), boil dc foUe, bois do guartier 

tu.at has to bo .split into two or four). a 

indieaJ!'flmy distinguish Im- or BMoh, which 
incr ^7 branches, ,&c. (a) fallen by age or decay, (6) left bekind in fell- 

«t3rin f II refers to trees blown down by 

oiutht’nnt +“ 7?"'-wei7t, or whole trees fallen by age ( f/WioZ;). Laqorhoh 

i7?® of some calamity, 

hv shnn ZeKhoh, only that the wood's not dead or rotten but broken 

I'orni, ijc. Ast-hotz means boughs tliat are dead and can bo suajipod off with 



Definition (beyond general instructions as to kind) is not easy; 
but it may be possible sometimes to specify a number of bundles, 
Lead-loads, bullock-loads, &c., to be taken per mensem ; or to 
prescribe a certain area to bo cleared of brushwood, leaving some 
village officer to divide tbe produce ; if solid billet-wood has to 
be given, it ought to be possible to specify the size and the 
number of stacks of certain dimensions^ 

In all cases, however, it would be possible to ascertain some 
limit, because tbe right is for the firing of a certain number of 
hearths, ovens, and cooking-places, belonging to the houses to 
be supplied. And a consideration of this would obviate an 
excessive allowance. As however the stufif cannot be sold, and 
the li. H. rarely cares to take more trouble than he need, he is 
not likely to cut and carry more than he really wants of the 
dead wood and small stuff which is his habitual consumption. 

In the rai’e case (I do not know of an actual instance) of a 
right to cui firewood for sale, it would be necessary to fix a 
limit as to the number of bundles to be taken (of a certain 
dimension) and of the (general) kind or description of wood or 
brushwood. 

As we have mentioned dead wood (bits and branches lying) or 
that can be broken (not cut) off by hand, or that comes from old 
fallen trees (long lying and decayed), it is well to speak at once 
of dead sterns, i.e., those slandiiuj dead (killed by fire, disease, 
insects, or by lightning), or recently fallen by effect of storm, 
avalanche, &c. No “ dead wood ” right extends to trees recently 
killed by some calamity on a large scale, and rarely to single 
trees standing dead or thrown down by storms." 

llie Land witlioiit use of cutting tools, or brancli wood left behind after a felling, 
Trodkenc ^’tUinnie include »ll stlavdi'iirj dea<l ])oles or trees. There may also 
IjC* lo Stumps ami lootstock.s, i.c., both above uml luilow tlio surface. 

^ Charcoal, I'uei-billets, kc. sliould always be dealt with by load.s, or some 
meaHUro ot balk c\y divtcntiion —nover by wchjht. Tlic latter Is jitill olteii apokni 

(>b niid to beMMihvuy.s; the coiiHCijUciicc bciJif', endless disputes owing to 
liio dillereiice ermaed ])y drying or by insects {if the wood is long stacked), and 
.‘sometimes fraud ; eliarcoal dealers poured water on tlic mass to inerens** the 
weight. This, of coiirsf*, becoine.s useless wlicii the delivery is by so many sack.s 
of a certain size, or baskets, or cubic feet, &c. 

- I once met witli a case in the Panjab iiills, where the manager of a temple — 
located, as is so often the case, in a deodar grove —liad a right to trees blown 
down, &c. in t lie adjoining forest, for repairs. I believe tbe fail of the trees was 
occasionally aided if not artilicially caused. In fact, in all cases of right to dead 
standing trees, if any such are -bliged to be admitted, it is necessary to provide 
precautions against peoj)Ie kilHvg trees on purpose to get them. 
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In hill forests, rights ivill sometimes be claimed to split 
resinous pieces off pine stumps or deformed trees, to be used as 
torches. In the old days, it was usual (to save trouble) to fell 
deodar trees seven or eight feet above the ground. The stumps 
were afterwards used by the villagers to cut torchwood from.^ 
Such rights would always be defined to be for deodar or other 
resinous pines, and only from stumps, or from deformed and 
ill-grown trees. 


(4) For Conversion, or Production of some Substance. 


The practice of burning lime and making charcoal, commonly 
allowed in some classes of forest, is not often, as far as I am 
aware, claimed as a ririlit. Such cases are rarely troublesome to 
deal Avith. In some forests, limestone pebbles are found in the 
torrent or stream beds that pass through them, and are dry for 
many months in the year; in others some form of lime-concrete 
is found in the soil {kankar, &;c.); or some other material of the 
same class is calcined for use in mixing mortar. This material 
is collected, and then to calcine it, a further supply of light 
brushwood is required. 

‘‘ Cutch-boiling (extract of catechu from the Avood of Acacia 


catechu) is almost confined to Burma. Here the trees (of a 
certain size) have to be cut, and the fuel for the boiling is 
obtained from the debris of felling, and from the dry chips that 
lemain after the extraction of the catechu. 


If in any case rights of this kind are found, it is more in the 
'vay of regulation that they require, to prevent risk of fire to 
fho forest. They will be easily defined, as to general size of 
vilns or stacks, and the number of them that may be prepared 

each Hoason; tlio kind of material used is easy to ascertain 

and record. 


Ill tUo 


caBG of riglits to preparation (by distilUnji, &c.), wood- 


> nij natural varnish, litc., the definition and regulation can 
f y ho separated ; the kind of tree, and the minimnm size for 

woTd^^' defined. In the ease of distilling tar and pine- 

Oil Iroua deodar and pines, either the chips from fellings 
Utilized, or stumps or trees worthless for timber. 


are 


^ Kien-Jloh in German. 





In no case can sucli rights extend to felling useful timber 
trees (see also under head Resin Only refuse or worthless 
brushwood is required for heating purposes. 

(B) Of Pasture Eights. 

The general remarks made in Lecture XVIII. (p. 291) will 
already have suggested the rule for defining the number of 
cattle. It is to consider what number of each kind is proper for 
(or actually needed in) the ordinary, normal, and prosperous 
'svorking of a farm or holding such as the K. H. has, or for his 
sustenance and for maintaining his livelihood (in the case of a purely 
personal right). This number is very much what the older 
wTiters called the number of cattle levant and couchant ’’ on the 
farm. The old standard, of the number which the farm (or 
person) could keep in stall during winter (or when there was no 
common of grazing in exercise^) is noweveiy where disused. The 
actual number is judged of (a) by taking the average number 
kept during a convenient number of past years; (h) by com¬ 
parison with the number, on similar farms or holdings in the 
neighbourhood, which is known to be reasonable and proper. 

Allowance is made for a fair expansion (see p. B26), which 
does not amount to a wholesale creation of new rights. A 
man, for example, has a given number of acres and his family 
dwelling : he requires a certain number of plough cattle— oxen 
or buffaloes ; he will also want cows for milk and perhaps a few 
goats. If he lives by selling milk, then cows only (or cows and 
goats) will probably be his stock. Allowance should be made 
for a full and prosperous condition of such a farm or business. 

It is usual to allow sucking animals with their dams, as not in 
excess of the number reckoned : the privilege extends to the 
first year of age only.^ 

Observe that the number is always for the kind of farm 
(dominant estate), or for a person of the class and occupation to 
which the 11. H. belongs : c:ry., suppose a prosperous farmer mis 
to take advantage of a neighbouring ‘‘jungle’^ to maintain an 
extra herd of buffaloes, to make a profit (beyond his ordinary farm 

^ Known also in Gei’rnaiiy by tlie term Durchwintninfj. 

2 In France this is objected co, because it facilitates iniscouuting or fraud (see 
McaxmCy Vul. L, p, 420, sec. B50). 
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Avork) from the “ghi” or clarified butter so largely used in 
India; this grazing would he no part of his need as an agricul¬ 
tural holder, in which character or capacity his right is admitted. 

In all these cases, if any extra number of cattle appears (and the 
same principle applies in all rights), the question of fact for equit¬ 
able decision is. Does this form part of the necessary Avork of the 
farm, according to its normal, or usual, Avorking ? 

The requirement the Act, that the nimher should be fixed, 

IS a very practical one ; for suppose a small A-illage should exist, 
the (liberally calculated) average total of its grazing requirements 
may be no serious or insuperable obstacle to proper Forest 
working; but if the number Avere not fixed, it might happen that, 
owing to the desirable situation of the village, or the abundance 
ol culturable Avaste, the place might, in the course of years, grow 
to double or treble the present size (apart from those considera¬ 
tions of groAvth in prosperity of the existinri population or the 
restoration from calamity spoken of) (p. 326). If all these new 
accessions of number could SAvell the grazing total, the burden 
might become serious ; it is the express object of sec. 22^ to 
prevent this. This is no kind of hardship ; iieAV settlers must 
take thought of the existing conditions: they cannot expect to be 
in a better position than they Avould be if there AA’as no forest in 
the vicinity at all.^ 

In some parts of India Ave have to take account of (Avhat I may 
call) a double claim to grazing: there may be local requirements 
of the adjoining villages or local right-holders, and also those of 
migratory herds. In the N.AV. Himtilaya, such herds and flocks 
Kraze at different altitudes during different seasons of the year, 
for^*^^^ they go to the “ Alpine ” pastures, beyond the 

mests ; later, they pass through (and make a shorter or longer 
theV'^^ foi’est region. During the Avinter, the herds live in 
have^f In the Kangra district, for example, such herds 

forest 1^^ past, regularly grazed ove; ..ertain ar of 

Imve custom ; and it is held that these cattle-owners 

ter BeT ^ annual grazmg for the win- 

eason. jjere it would perhaps be difficult to introduce any 

5'dditional enttl*^ larv'c that there Avas room for more grazing. 

“ concession ” .f.mimitted without risK ; but not as a right, but by « 
ov on payment. 
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rule about munhcrs. The same herds, when moving up to the 
higher grazing grounds, sometimes stay for a time in the forests 
of middle elevation, where the deodar and mixed forests are, and 
often do great mischief. This, hov/ever, is not always the case; 
the herds often merely pass through the forestand do not remain 
and graze. 

Whether any such herds have a right of grazing in any particular 
locality must depend on the facts ; but the subject is one requiring 
clear settlement, because it presents an instance of a double claim on 
tlie forest. Not only have the rights of the villagers on the spot to 
be met, which is what we usually expect in Indian forests, but a 
separate and numerous body of claims is introduced, the admission 
of which would overtax the resources of the forest, and at the same 
time unduly restrict the local villagers in an enjoyment of the 
grazing, to which they would seem to have a much more proximate 
claim than the others.^ 

I do not think that it could be made out that many of these 
migratory herds have established even such an equitable claim as should 
be treated as a right ; and it will be necessary in settling liill forests, 
to examine this matter thoroughly. I believe, as I said before, that 
the graziers in Kangra are held to have a right, but then it is their 
practice to stay for some months, and they have established a 
customary distribution of the b orest area among the different herd- 
owners, and they regularly return to the same beats year after year.* 
It is more than doubtful wdiether any right of this kind can be made 
out of the case of herds traversing the forests of middle elevation 
(where the grazing does most harm). 

As to hind In India we are chiefly concerned with grazing of 
bulls, oxen, and cows, buffaloes, goats and sheep. Grazing of 
mules, horses and donkeys is rare, and presents no difficulty. 
The kind must always be specified. There is no’direct legal 
prohibition about goats ; and what has to be said on the subject 

1 In the Chamba State this practice is veiy noticeable ; but there the forest is 
leased to Govcminent, and therefore the matter is settled by the rules annexed to 
the lease. Ihe lease does not acknowledge any rights but such as belong to local 
villages and resident right-holders. In the Kulu Forest (Fanjab Himalaya) 
attempts Iiavc been made of late years to bring in herds of buffaloes to gi’aze. 
This has been very properly resisted. The forests are, by effect of former settle¬ 
ment orders, burdened with many local lights, but are in no way bound to allow 
outsiders. 

2 In some cases the sheep are folded at night on particular lands which get the 
benefit of the manure dropped. In one case, I believe, a suit was brought to 
compel a shepherd to continue so to fold his sheep. Those curious on the subject 
will compare the old English custom of frank-foldage (Williams, p. 275). 
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v/ill better come under the bead of “ Regulation.” Every effort 
should, however, be made to reduce, or to get rid of, these 
animals; they are always destructive to forests, and are abso¬ 
lutely inadmissible in a forest under restoration, a plantation or 
a rehoisement work. Swine feeding (as far as I am aware) in 
the forest is unknown.^ 

The specification of season of grazing will never give trouble : 
custom will have determined that it is during the rainy season 
only, or at other seasons for some local reason. Sometimes 
grazing is excluded, as a matter of local custom, from the 
forest, for the months during which bamboo shoots are growing 
up, or the like. If any question arises, it will easily be settled on 
the merits, with reference to what is really needed. 



(C) Rights of Grass Cutting. 

As an originally existing right, the practice of cutting grass is 
not common ; but it is often recognised (as e.g. in Ajmer) as a 
kind of compromise or substitute for a right of pasture. It 
IS possible to define it by fixing the number of bundles, or 
head (or other) loads of grass and similar herbaceous vegeta¬ 
tion, growing on the surface, to be taken during a defined season 
(or daily, weekly or per mensem) ; some other matters coming 
under the head of “ Regulation ” may be recorded.” 

In case this right is not for personal or for farm use but for 
sale, the number of bundles should be more carefully fixed. 
Iliis right does not include cutting twigs or gathering leaves or 
toughs or brushwood. 


(D) and (E) Eights of Litter and of Lopping. 


It is well to treat these heads together. 

I'he German books have a number of subdivisions of the head 


rate, anything like the ‘‘pannage” or feeding on acorns and beecli- 
1)1 , kurope. In Europe, swine feeding is not regarded as gener,ally injurious : 

torcst'gardeiiers. and they eat worms, grubs and imccts as well as 
pigs ill India do much damage in young plantations ho\vever. 
uumX ' ^^^^^kelmanii mentions, iiiuler this light, that we may take .count of the 
]o I oi lioad of cattle to be supplied with cut-grass, afid check the numher of 
<^attT' the probable rcqiiircnic^hts of the known number of 

or tv ’ ^ valued by petty proprietors wlio have a pony 

to keep, or a single cow, kc. 
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“Streunutzung” (for which term I have adopted “litter rights” as 
a convenient general equivalent). It, is “ Boden-slrext” it taken off 
the ground, and “ lieis-streu ” if consisting of twigs and small 
brauciies cut or lopped or gathered from trees and shrubs. DoJen- 
streu is again (naturally) subdivided ; there is liech-sireu,' which 
consists of dead leaves, dry moss, and the surface humus, raked 
up ; Unhmit-streu, which means cutting ferns, bracken, heather, and 
lierbage generally, for litter ; Flaggen-streu refers to vegetation form¬ 
ing a mat or mass, such as half-formed peat, matted roots and close- 
growing plants, not being regular grass-turf or pit-peat; tins is 
necessarily taken up w'ith a certain portion of soil adhering. 

In France, it may strike us as curious that the. law' takes no specific 
notice of this dangerous right, nor has it a name.' 

In the pine and deodar forests of Kulu (Paujab), they claim 
rights of collecting humus and dead decaying leaves, which is 
used directly as manure : sometimes dry stuff is collected and 
first used as litter, being afterwards put on the fields when 
saturated with manure in the cattle stalls. In this way loppino- 
rights are connected; for though loppings (from certain kinds ol' 
trees only, as Grcxcia, Pistacia, Moms serrnia or Hill mulberry, 
Ulmus sp.) are tfsed to supply fodder for winter use, boughs of 
pine and evergreen oak arc used for cattle litter; the wood^ parts 
are ultimately burnt, but the leafy parts, saturated from the 
stalls, are put on the fields as manure. 

^ In Bombay, the local term “ nib ” indicates a plan of gathering 
(inferior) bamboos, branches, and vegetation of all kinds, and 
burning them in heaps on the rice-fields.” 

These lights are of importance because (locally) no money 
compensation would procure a substitute. Whether “ rab ” in 
Bombay is really indispensable, I am not in a position to say 
There are various parts of India (West-Coast districts, also in 


o -p- V -I .1 1 &c., to spreud. on the soil, or otherwise forliftor 

bcJ'l t crrald beat C tL kSg 

binelits trie sou and racilitates gtrniiuation of tlie seed. In some nkecs it is 

held (as m the Bombay 1 residency) that this lib is not .a right ljut only a 
hcen^. lliis docs not, indeed, make any great difTcrence as loiif' as it is 
determined to alow the practice; but as it is no doubt ono of°the local 
obstaeles to forest conveyancy in tl.is part of India, the recognition of the fao 
that there 1.S no snol, may be valuable in enabling the practice in time to bo 
stoppf^d, when a sulistitutp can be found. ^ i 
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Cliutiyti Nagpur, aucl doubtless other places) where each agricul¬ 
tural-holding has attached to it a plot of jungle land, wdth the 
express object of supplying materials for these (and other) 
purposes. Most of what has^o be said on the subject comes 
under the head of “Regulation.” 

The definition will consist in describing the nature of the 
light. In the case of (the really dangerous) right of raking up 
humus for manure, it may be more difficult to define the extent 
as to quantity ; but in a valuable deodar forest, it should 
ceitainly be worth while to ascertain the number of acres of land 
entitled to be so manured, and it would be possible to do some¬ 
thing to ascertain the quantity fairly required per acre ; i.c., the 
number of basket or other loads : this would' afford a basis of 


reasonable limitation and determining the “ actual need.” 

■A-S to lopping : if for fodder, the kind of tree and the places, 
can be defined. Quantity it is almost impossible to fix. Other 
matters that are of importance belong to “regulation,” and will 
oe noticed under that head. 


(F) Rights to collect Minor Produce. 

j. collect roots, dye-stuffs and other minor products are 

y injurious (with one exception). It is generally sufficient, 
to the persons, &c. entitled, to describe the material 

Q ® taken, the season of collecting, the mode and the locality. 
^ uantity is usually here of less importance : it is always limited 
^muially. ^ If any valuable drug or dye-stuff is collected, it may 
reo^ small toll or payment should not be 

not'^o/*^ * indeed such is often customary. The object of this is 
niean trifling money-income, but that it affords a 

^I’ubb' ^ ®®ntiol, and makes the collectors more careful about 
R destroying forest seedlings. 

Possibl”^ thingerous. Here it is 

unmbe*? f necessary) to specify the kind of tree, and the 
other ill iiio year. 'But most 

^ belong to tbo head of regulation/^ In no 

^ulte methods of quickly killing largo trees for the 

1‘esin, be recognised as rights. 

t'.L. 

z 
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(G) Hunting and Fishing. 

I am not aware of any actual r'ujhts to bunt, shoot or fish in 
India, at any rate in State Forests of any Idnd.^ If such rights 
are found to exist, their definition would include specifying the 
kind of game (general or special), the weapons or modes of 
capture to he used ; and the season. Regulation is here, how¬ 
ever, the important thing—to prevent risk of fire and other 
damage to the forest. 



(H) The Practice of Shifting Cultivation. 

No right to practise any form of temporary cultivation by 
clearing the forest exists. But as, in certain remote hills (and 
other places, too, where the matter is more serious), the practice 
has been going on for many generations, and among tribes of a 
peculiar primitive character {e.g., the Karens in Burma), it is not 
possible to stop it hastily. The Acts (as amended) themselves 
contain directions as to the requirements in the nature of 
definition, which consist in recording a statement of the claim 
(including the number of families or of persons to be allowed), 
any local rules in force, and “ other particulars,” and in propos¬ 
ing an area for the exercise. This record has specially to be 
referred for the orders of the local Government. 

It may be desirable, however, to explain further why there is 
no right of this class allowed by law. 

As regards the soil, the reason is that a temporary and shifting 
occupation could not give rise to any permanent titie». The Land 
Act (II. of 1876) of Burma adopts this principle, as it allow’s no 
right in land in cases to which sec. 22 of the Act applies. The 
same principle has also been judicially affirmed in India. In the 
Kanara case, where the claim to a right in the soil was based 
(among other things) on the fact of “ kumri ” cultivation, and the 


1 The (lefiiiitioii olause makes the term “ forest-produec” to iiiehule tusks, 
iioriis, skins, &c. .Some of these may be fomul lying in the forest and may not 
be the produce of the cliase or shooting. I do not mean to deny the pos.siliility of 
rights (though none could, be claimed on tlio ground of necessity) hut I have 
never met with anyc It is ahviiys a mutter of pass or licence. ' 
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payment of a Government assessment or tax thereon, it was held 
that this did not amount to any i)crmancnt adverse occupation of 
a defined area, which is necessary to establish a right by pre¬ 
scription, in the soil; and that the Government assessment was 
only a payment in the nature of a toll or tax on forest usages, 
such as, under other laws, Government imposes, wuthout in the 
least indicating that any right in the soil is recognised. It is 
quite unlike the case of regular laud revenue, where Government 
recognises the person who is responsible for the payment of it, as 
the proprietor (or practically so) of the soil.^ But further, no 
right is recognized as an easement, to practise such cultivation. 
No act of destruction or mischief can constitute an easement (p. 
84). The Forest Acts specially decide this : e.g., Burma, sec. 11, 
which expressly declares that no right (easement) is conveyed 
by an order for its practice. The India Act, Sec. 9A (4) is the 
same. 


Let mo now brietly describe the practice. The following 
passage extracted from a note by Sir D. Brandis (then Inspector 
General of Forests) well describes it. The note relates to Burma ; 
but making allowance for local differences as regards the season 
of cutting and burning, the size of the clearing, and the length 
of the period which elapses before the same spot is resorted to 
ftud cleared a second time, the extract sufficiently describes the 
pi'actice as it exists in different parts of India : —^ 


Tn January or February, each head of a household cuts down the 


oiest over an area of from three to five acres, burns the timber, 
amboos, and brushwood when dry [just before the rains set in], 
sows paddy [or some other crop] in the ashes, and reaps it in autumn, 
following year ho cuts down another plot of forest and treats 
in the same manner. Dense masses of grass, lierbs, bamboos, and 
ooppiee-shoots grow up on the plots which he has abandoned; and 
tlm ^ boriod, which ordinarily varies from fifteen to thirty years, 
tim grown uj) sufficiently to bo fit to bo cut over i second 


^ ^ n this case (pp. 512-IJ), Green, J. said; “The entry of kum, isossmeiit 
‘•r for a long series of years does not inanifo: .ny e.state 

tl'iit foiosts/’ And again : “ Even if it should (■ jnsidere<l 

i^cond ®,1’ '“.“'•'*1 ba I established a riglit to luvo knmri darried on ’’ iiis is the 
Wonl.i 'f'‘®?hoii, which the Forest Acts answer 'u ‘iim negative] “sucii a right 
“11 Hot involve general ownership in the soil.” 
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« This mode of cultivation is not peculiar to Burma: it is practised 
under the name of ‘ jum ' in Bengal and Assam, is known as ‘ khi'l ’ 
and Mvonlli’ in the North-West Himalaya, as ‘ bewar^ ^ in the Central 
Provinces, and as ^ kumn' ' [ponakad, takkal, &c.], in South India. 
It is, or was formerly, practised in several countries of Europe. As 
an instance, I niay mention the hills of Styria, where it is kno'SMi 
mider the ‘\mme on Brajidiuirfhs^^^^ On these hills the forest is 
cut, the large timber is sold, and the tops, branches, and the small 
stuff are spread over the ground and burnt. The ground is hoed, and 
oats or iTe are sown. Generally one crop only is taken ; but some¬ 
times rve is sown the first, and oats the second, year, after which the 
forest is permitted to grow up again. Under this system of cultiva¬ 
tion, the fertilising eflfeet of the ashes produces heavy crops ; and as 
long as the wood was of little value on the hills of Styria, the system 
was very extensively practised. As, however, the price of wood 
increased, it was found more profitable to abandon this plan of 
cultivation, and to let high forest grow up on the ground. 

On the hills of the Pegu A"oma, where the most important teak 
forests are situated, the Karens, who are the chief tcmmjyd cutters 
in that part of the country, do not in all cases return to their old 
grounds when the forest on them has grown up sufficiently, but they 
frequently move to an adjoining valley or to another part of the 
country; though, as a rule, each tribe cuts its taxinyijds within 
certain limits, which, however, are wide and undefined. Here the 
population is scanty, and they have extensive areas to roam over, 
from which they choose the best places for their clearings. 

Occasionally, they make plantations of the betel-vine, which climbs 
up the Erythrina tree, or they plant mango and jack trees, or they 
cultivate a few permanent paddy-fields in the forest ; and in such 
gardens and fields they doubtless must be held to have acquired 
definite rights of occupancy. But the area of ese gardens and 
fields is insignificant. On the vast forest area in which they cut 
their taungyds^ they leave no mark whatever of permanent occupa¬ 
tion. There are extensive areas covered with secondary growth of 
trees and bamboos, which has sprung up on deserted taungydSj and 
here and there the sites of their former villages can be recognised by 
the half-burnt house-posts in the midst of dense jungle. But these 
stretches of secondary forest which grows up on deserted taungyds^ 

1 The term daliya is used in tiie Central Provinces Gazetteer, and the term 
‘<hcwar” also; the latter indicating the strongly fenced plots or fields which 
result from the ])roces8. I have licard, liowever, that “daliya” properly refers 
only' to one kind of this cultivation in which the jdough is used. In Bengal 
‘‘jum ” is said to be ratlier an official than a vernacular term ; eacdi locality has 
its own name. 
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are separated by large areas of forest wliicli has either never been 
toucliM, or which lias had time to grow up again into high forest. 

“ In\nany cases the Karens return to their old gi-ounds, and in 
such cases their hamlets (‘ tay’), though they are shifted from 
P ace to place, according to tlie position of their taimfiyd gi-ounds, 
lemain in one valley, or at least in one district. In other cases they 
move to greater distances and cut their tnungyds in old forests. 
Sickness, ijuarrels, a visitation of rats, or an unfavourable omen, are 
generally the causes for a move to more distant regions; but 
lequeutly they move without a definite cause, e.xcept perhaps a 
sudden fanc}' of their < tsokay ’ or headman. It will be understood 
tlut, under these circumstauo.es, there is no tx’ace of village areas; 
t leic is no attempt at protecting their taungyd groxmd against fire, 
•me no occupancy rights over definiio plots of land, except in those 
rare cases in which they have permahent gardens or paddy-fields. 
In many other hill tracts of British Burmo, the system of tauugyd 
cultivation is similar to that which is practisea by the Karons on the 
hills of the Pegu Yoma.” 


One of the great troubles consequent on this practice jg that 
the fire from the clearings is allowed to spread in all direuiojig 
aud mile after mile of forest is annually burnt. Teak and ou,er 
valuable trees disappear under the process ; and the hills suhjecteci 
to such a treatment, when it is repeated at short intervals, 
become cither xvholly barren, or clothed only with the poorest 
stunted vegetation. It is well known in Burma, that teak lias 
been virtually cxtorininatcd over large areas of country by this 
pi’actice.^ 

There are, however, cases where such cultivation is not only 
harmless, where it is natural and suitable to the locality, but 
where its hasty suppression would result in great suffering, and 
possibly in depriving the Forest Officer of the services of tho 
only tribes who will undertake forest work and furnish guides 
^iid helpers. The material destroyed may be in such abundance, 
that it has far less value than the crops raised ; and even if it 
fis value, its utilization and export may he impossible, while 
the necessity of food production demands its removal. On the 
other hand, there arc cases where the waste of timber is 
intolerable,- where the slopes on which this practice is carried 

2 I’reliiniuary IJoport on the Ihinna Forest^Klora, p. 72, 

tij. informs me that ho has been able to estimate the value of 

pi* on a jfini clearing in the Garo hills, cut and destroyed, at Rs. 2,000 to 




FOREST LAW. 




on, are at the head-waters of streams, and in other localities 
where the forester knows it is of the highest importance to 
maintain foz'est. Here, for the benefit of a fez\ villages oi <i 
limited tribal population, the hills are to be denuded, the soil 
washed ofi’, streams below to be dried up, and ciceks once 
navigable to be choked with silt.^ 

The practical solution of the question is, I venture to think, 
that adojzted in the India and Burma Acts. It is to lefuse to 
create a legal right, which cannot, strictly speaking, exist; and at 
the same time to make practical provision tor settling claims on 
equitable grounds, and for allowing such cultivation on defined 
areas and under certain coiuUUons inside the forest or outside, 
as circumstances require. 

Whenever the practien is really dangerous, Government must 
exercise its right to stop it. Gentle and persevering efforts of 
sensible offic-'i’s. "ill rarely fail to succeed in'gradually getting 
rid of tb- practice without causing any suffering whatever. It 
extinguished by Sir Mark Cubbon in Mysore ; a great 
j^^rasure of success has been attained in the Central Provinces 
and in Bombay. And alw'ays the first step is to make liberal 
contributions to aid the people in getting seed, ploughs, and 
cattle, or whatever else is needed to get them to settle down and 
terrace the hill-sides into permanent fields, or emigrate into the 
2 ilains where level cultivation is possible. Where the interest of 
the whole country and its water-supply is bound up in the 
preservation of forest, as on the Western Ghats, resolute and 
persevering efforts directed to this end will generally be 
successful. 

4,000. In this case the land does not belong to Governiiient; but thi.s is only 
an instance of what well may be the case elsewhere, as regards this one (laestion 
of the value of timber destroyed. 

^ As in parts of tlie Koiikan. And then it is very easy for writers to draw 
harrowing pictures of the poor hill people prevented from ]nirsuing the “simple 
practices of their forefathers and driven Ironi their sylvan haunts by an army of 
“ignorant and nnsyinpathetic Forest Olijcers.’’ The tendency of sucli pictures, 
possessing as they do, a degree of truth oii one side only, is to inllame the olhcial 
mind with departmental and personal feeling, instead of directing it to a serious 
and dispassionate study of the «|uestion ; it is far wiser to give due weight to the 
facts (where tliey are locally import'djit) wliich necessitate forest prcseiwatiun, and 
thereby afford a strong incitement to resolute effort in the direction which is so 
necessary in such rases, namely, to the best means of establisliiiig permanent 
cultivation and founding villages in lieu of shifting liamlets and tem[»orary clear- 
jn^. ^0 long as the Forest Settlement Ofheer, or other otiicial, is in an uninformed 
aijd biassed state of mind on the question, long lie is sure to overlook.both the 
importance and the feasibility, of this remedy. 
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Where it is not possible or necessary to shut out such cultiva¬ 
tion altogether, it is essential that defined blocks should be 
assigned in the forest area; these must be of sufficient extent to 
admit of the necessary rotation. It is also essential that atten¬ 
tion should be directed to fire-tracing these blocks, so as to 
prevent the fire on the clearings from spreading to the adjacent 
iorcst. That this is possible is amply'^ proved by the practice of 
■ the people in the hills between the Sittang and Salween rivers in 
Burma, to which I have already alluded. 

In this connection I must, however, mention a special case 
originally brought to light by Sir D. Brandis. In parts of 
Burma (the hills betAveen the Salween and Sittang Eivers), 
there is a curious instance of the complete occupation of land 
by Karen tribes, Avho, though they only practise “taungyd,” 
still do so in a manner which leaves a fair presumption of real 
permanent occupation. The equities of such a case will of 
course be provided for in due time by the specific grant, or re¬ 
cognition of right, pursuant to rules made. In these cases in 
fact, we observe a kind of^ transition stage between shifting 
cultivation and regular proprietary occupation. 

I'be j\Iaclras Act makes no allusion directly to Ktanri cutting, 
but it is clear fi-om the wording of Chap. II. throughout, that no 
I'lgbt to it would bo allowed in a Reserved Forest; nor could 
such be even claimed. As to Government lands not being con¬ 
stituted forests, the’rules (umler Chap. IV.) would regulate the 
matter if necessary. 


’ Sir D. Braiidis’s own description of tlie.se curious villages, and some further 
I’cmarks, may be found in my “ Land Systems of B. India/' Yol. III. p. 507. 
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LECTURE XXI. 

THE DEFINITION, BEG ELATION, AND BDTING-OUT OF FOEEST- 
EASEJIENTS. — {Continued.) 

(II.) Regulation. 

Beaking iumincl wbat has been said in general fp. 309) about 
the absence of detailed instructions in the Acts, and the means of 
supplj'ing those which are practically necessary, I may commence 
this subject by calling attention to a valuable provision, which 
will enable the Forest Administration to estahlislt rules of 
practice, which can be recommended (1) on the ground of 
general utility —being conducive to the safe enjoyment of just 
rights as well as the security of the forest that supports them ; 
(2) being consistent with general legal principles concerning 
easements; and (3) being supported by the authority of the 
best Continental writers, and by their enactment as law in those 
countries. 

Section 14 of the Act requires the Forest Settlement Officer, in 
case he cannot provide for rights to pasture or forest produccj 
by arranging for their exercise outside the forest (p. 266), to 
admit them (as defined)' to exercise xvitldn the forest, but subject 
to regulation, i.e., he is to direct (and enter in the record) that 
the exercise is to be— 

(a) At certain seasons, 

(h) In certain portions of the forest, 

(c) And under “ such rules as may from time to time be 
prescribed by the Local Government.” 

Rules would naturally be made with the advice of professional 
persons, and might thus formally authorize, what can at present 
only be argued for and recommended; since the rules would 
have the force of law (sec. 77). The importance therefore of 
thorouglily understanding the limits as well as the requirements 

^ Or, as the Act expresses it, ‘‘to the extent admitted.’^ 
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of regulation, Avill be obvious. Here let me recall attention to 
the remarks already made (p. 3*21) as to the legal nature and 
limits of regulation, as not substantially curtailing the easement 
in its defined nature. 


I have to go through the same list of rights as before, assuming 
that they are all defined as to the personal ’’ or real ’’ right¬ 
holder, and as to the number or quantity, kind, &c., as far as the 
nature of the case has admitted. We have to consider now, the 
mode of exercise, or, in other words, the use of means, as well as 
the time and place of exercise. 


(A) Wood Eights. 

(1) For Building. 

In general a great deal of difficulty can be removed, in the matter 
of ivasteful use of timber (and consequent pressure on the resources 
of the forest) whicli is hardly a matter of legal regulation but of 
executive management. 1 can only therefore make a passing allusion 
to the old-fashioned wasteful mode of cutting a whole tree and 
^haj)ing it with the adze to get one single beam, etc. ; and how this 
oau be overcome by giving out sawn timber kept in stock in iiseful 
^izes and foians; or how, by establishing local sawpits and freely 
ending out cross saws, people can be got out of wasteful, and into 
leasoiiably economical, habits. 

I'be building-wood right will have been defined to apply to a 
certiiiu list of buildings that exist, or that have been fairly set 
<it)wu as representing the equiiiment of the farm, &c., as fully 
^^‘^'^'^oped (p. 328). Hence the most natural reciulation, is to 
Acquire a written application for the actual requirements, whether 
lehtild, or to repair, as the case may be, either as the occasion 
l^iises, or when the fixed time for making the requisition (if any 
been fixed) has come round. This “ indent ” or application 
"ould be checked by the local officer, with reference to the actual 
1*^ 6 of the buildings, and what work is required,' and with 

-it man will ask for “ Ion trees,-” aiul on inspection 

I'ortl ^ ioiind ho wants to repair a ham for which two trees woujd sullice, and 
.. “• I way note that in France, huihting-wood rights arc always suhicet to 




Ic. to tlie Forest OHicer gnviug tho woo-1 (see Code For. Art. 71*). 

nice *’ for the execu- 


Aiid if 7 1 ’ • roresc umccr giving liio woo-i (see 

boil of to refer to the Art. 123 oi the ^‘Ordoriniu..^ .... .. 

«uli ^f Code, as to the iiidont or estimate for r.ppair.s, building, &c, to 

<^onn)/ pi’evioiis to the “ d(5livraiicc.” In Jndia we could not do things so 

other ^ i'ougli estiinate can always be inatle in some way or 
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refereiice to any particulars in the record of the right as to the 
time or periodic falling due of a demand. The mode of 
compliance with the application would' depend on the arrange¬ 
ments made in the forest; either to give suitable wood out of a 
depot, or to direct the riglit-holder to cut trees in certain com¬ 
partments where trees might he marked as specially destined to 
satisfy huilding-wood rights, or (perhaps most commonly) for the 
Forest Officer to mark (for the occasion) certain trees which the 
right-holder may then himself fell and prepare within a 
reasonable time. 

There can he no difficulty in requiring, either by rule or by 
entry in the record, the use of such applications or “ permits,” 
and the procedure for testing their correctness and supplying 
the wood accordingly. 

As a rule, people are not allowed to get a, large quantity of 
wood ill anticipation of future requirements; but the Forest 
Officer would use discretion in case of a hondjide application to 
have the wood in time to let it season against a real future 
requirement. Sometimes, too, it may he distinctly useful to 
invite right-holders to take (if conveniently possible) trees in 
advance, for future, use ; as when a storm has uprooted trees, or 
insects have killed them, and it has become necessary to cut, 
and so save, the timber ; a quantity is thus abnormally brought 
to stock, and its disposal may be a matter to be desired: 

I need hardly discuss the case where a right having been defined 
to have trees to rebuild, say, once in 20 years, and in the interim fire 
or other calamity destroys the house. In Europe the question ot 
insurance comes in ; in India 1 do not think that there would bo any 
hesitation in granting the timber, as a special case,.irrespective of the 
usual period. ‘ 

(2) For Industry and Agricultural Iinplemeiits. 

Wood requirements for implements and industrial uses will 
not require much regulation. If large trees are wanted for canoes 
or any other large works, whole trees would have to be applied 
for, exactly as in the case of building timber. Smaller pieces, 
as defined in the record of the right, can generally be cut directly, 
or (in valuable forests) by pass or permit, and in certain places 
indicated. 

’ As to the Geruiai) 2 >i'actice, see EJing, j>i>. 115, 116, &c. 





(8) Fo 7- Fuel. 

Itbasbeen remarked in the last Lecture (p. 329) that the simple 
I’lght to have stuft’ to burn on domestic hearths, ovens, &c., is one 
that in India will often bo impossible to define to as quantity. 
The reemlation will consist in requmng that the stuff to be taken 
(which by definition will not be superior material, or saplings 
of trees of valuable kinds), should be cut (not hacked) close to 
the ground,^ and that it should be taken in the places prescribed. 
It may be that the cutting of billet- wood will require further 
supervision, so that it may be stacked and justly distributed 
among the several right-holders, and the small stuff utilized as 
■"oil as the larger. It may be even that the Forest Officer 
himself Avill prepare and give out, the material by cubic measure- 
raent. Whenever the cutting is done by the right-holders, it 
"ill be )-equircd not only that they should cut properly so as to 
allo\\ of coppicing, but also that the areas cleared should be closed 
ioi a term against grazing, so that they may grow up again." 

-^s to cutting resinous wood for torches, the only remark 
Weeded is that rvhere, besides actual stumps from old cuttings 
("Inch will gradually disappear) certain badly grown or djdng or 
deformed coniferous trees, are allowed to bo chipped away for 
f'Wches (the right is called “ jugni” in the Himalayan Forests), 
such trees must be marked with a distinctive forest mark 
iwdicating their destination to this use. 

here the right consists in getting some material for con¬ 
version or subjection to some process, as boiling, calcining, ike., 
^iiere is danger of fire to the forest, so that the right-holder 
Would have to submit to making his kiln, boiling furnaces, &c., 
in such places as the safety of the forest demands ; and 
places will be prescribed, or left to the Forest Officer to 
Grange for the time being. 

In some cases, the burning or distilling requires a separate 


oiu accoiHliiig the species, e.ri. “ .land ” (I^rosojx>s sjnciacra) can be 

* J ffx' root-stock us well, and it benefits reproduction. ' 

tor v oi-1-- it iiaiy be possible to make more regular urrangeuicms 

ong firewood lights ; in that case it will bo useful to refer to the French 
^’”dc For. Art. 81, 10"), and the “Ordonnance” Art- l'22b The 
h>'"l>ei'f fi’ianged lor ; and one person is jnit in cluu’gc, to (-ut the whole, 
all L end to supervise the distribution of the (litferent sizes of wood among 
® i‘*ght-holdcrs, aeeording to their known reipiiromeuts. 
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supply of brushwood, &c., for firing; in others not (e.fj., in cutcli 
boiling the cauldrons are heated with the twigs, branches, and 
used chips of the stems of Catechu that are cut up to boil). If 
fuel material has to be given, its collection will be regulated in 
the same manner as that of household fuel. 


(B) Pasture Eights. 

We have already spoken of the definition of number and kind 
of cattle, and the season at which grazing is required—in the 
nature of the right. Under the head of lieoidation, come several 
important considerations:— 

(1) As to the possibility of excluding dangerous kinds of 
cattle —goats, camels, elephants. 

(2) As to the general question, with reference to different 
styles of forest and kinds and stages of growth, of the yield 
of grazing, and the area wanted per head of cattle. 

(3) As to the closing of certain projwrtiuns of the whole forest 
area, because of seeding, or young growth, or because of a 
bad state of the forest. 

(4) As to general protective measures, such as requiring 
yraziny tickets on which the kind and number, admissible 
under the right, are noted ; requiring cattle-bells, wlneli call 
attention to stra 3 'ing cattle ; requiring a responsible herds¬ 
man to bo in charge; restriction about lighting fires, and 
as to making shelter-huts, sheds, and enclosures in the 
forest. 

(5) General considerations as to arrangement of forest-growth 
and cultivation, with reference to grazing, and other, rights. 

Under such heads as these it will at once strike the student that 
there are many matters of technical forest science and practical forest 
management and protection, involved ; and the same remark will bo 
applicable to questions .arising in connection with the litter-right, the 
collection of resin, and some other forest practices. It is therefore 
quite possible that a number of points m.ay ])c omitted ; but enough 
is said to indicate how a rule or specific order on the subject (when 
needed) can legally be made. 

(1) It is under this head that we must consider the possibility 
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of tlie F. S. 0. declaring certain kinds of grazing to be incom¬ 
patible with the “ due maintenance of tbe forest,” and therefore 
refusing it, and (in the absence of any other provision), awarding 
compensation instead, as he is empowered to do by sec. 15. 

Elephant grazing is so rare as practically to give rise to no diffi- 
cult 3 ^ It consists in letting the elephants themselves tear off 
certain kinds of foliage, or in their keepers cutting boughs for 
them. Dillenia sp. is (e.fj.) a favourite tree for elephant feeding. 

Camels are, fortunately for forest interests, only found in 
parts of India, and mostly in places where a desert, scrubby 
growth renders it impossible to secure forests for any higher 
purpose than fuel-coppice. Nevertheless, in North India and 
elsewhere, these fuel forests are of great importance. The fuel- 
supply, not only of towns, but even of lines of railway, may 
be more or less completely dependent on them. Unless in such 
localities there happens to be an under-growth of such plants as 
camels eat {aalsola, coronylon, &c.), camel-grazing means simply 
browsing on the top-shoots and twigs. 

i^rosopu spiciya-a, which forms large forests in the plains of the 
central Panj;tb, is an especial favourite with camels. Nor is it possible 
to prevent the herdsmen aiding this “grazing” in a peculiarly 
dangerous manner. As the animal docs not like to stoop to eat, the 
herdsman attacks the leading stem of each tree with a billhook on a 
pole ; he half cuts through the wood and then bends down the bough. 


of 


course tearing a long strip of bark and sapwood with it. 


The 


fiunnals then reach and nibble at the hanging boughs. 

No forest can possibly survive camel-grazing for long. In tho 
case of the dry forests of Prosopis, this species is so deeply 
I’ooted, that it long continues the struggle; but in time the 
stems become gnarled and stunted, and even it must at last 
succumb. Camel-grazing cannot, therefore, be allowed in any 
permanent fuel reserve, or in any dry forest of the lower hills. 

It is best to give up tracts in the interior (as in the Panjab 
bar ”) to this purpose. Camels are in fact quite incompatible 
'Uith a highly-cultivated district, and can only be reared 
successfully in the “ bar ” ^ and in desert countries. 

het\^^*^ t®rm “bar” is npplied (in the Panjab) to the tracts in the centre 
f, two rivers. The level is somewhat lii<'h ami water in wells is not only 

T’^'Uly brackisli hut is not reached till n considerable depth is attained, so 
* Wells for irrigation, and therefore cultivation of fields, arc impossible. 
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Goats are liardly less injurious : no forest can long survive 
their attacks. Many species, which they do not eat, they never¬ 
theless nibble at. The roots and stalks ot vegetation also do 
not escape them. 

These animals/’ says Meaume ^ (without the least exagger¬ 
ation), are the scourges of the young forest; they destroy all 
hope for it. They paralyse reproduction, and a young tree once 
browsed must be cut back to the root if it is ever to recover. 

By the French law (Code For., Art. 78) the grazing of goats 
in a forest is prohibited, notwithstanding all rights ana actual 
enjoyments of the practice to the contrary. This prohibitioii 
is of very ancient date. It is found in the 15th article of the 
celebrated Forest Ordonnance’’ of 1669.- In the days of 
Francis L, a law of a.d. 1541 recites still earlier laws having the 
same object. 

In England, Manwood,® speaking of the ancient times, when 
a “ Chief Justice in Eyre ” went his rounds to try forest cases, 
and took the opportunity of charging the Forest Officers as to 
their duty, tells us that one of the things which the Justice 
• noticed was the subject of goat-grazing. “ You shall enquire if 
there have been any ***** goats that 
have been attached since last session M’ithin the forest ; of the 
number and price of them you shall do us to weet; for they be 
forfeitable by the forest attachment, for they be no beasts of 
common.”* 

The German authorities are also quite clear. Not only are 
^ Yol. L, p. 424, spc. .354. 

- Which did not allow goats even in places values ct vagucs'^ (bare s})ots) on 
tiie borders of the forest, for fear they should stray into it. • . ‘ 

Cap. 24, p. 521. 

^ The same author (p. 222) records that, at tlie assizes of the forest of Lancaster 
I'iii Anne 10, Session 1), the townspeojde claimed a riglit of grazing in the forest 
and got it. Lut it was tlien held for law that neither sheep, swine, nor goats are 
^flowed to liave common within the forest. And in tlie ** Jssisa Forcsta dc 
'' Pickering: foL 67,” it is also decided “ that no man may common with goats in 
.'I forest.” 

It is probable tliat these early law.s in England prohibited goats because they 
inlcrfcred with the foit-st for hunting purposes, or because of certain technical 
(ietinitions. And Williams says (p. 168), that there might he a custom that goats 
grazed with otlier cattle on a common (though such a custom would not bo 
po.-idblc ill a forest). But still the existence of such c. rule, long after tlie older 
liarbarous forest law.s had been swept away, siiow.s that tliere has hecii always 
recognition of the fact that the lower intere.st must give way to the liiglier ; the 
sclfisli ])leasurc of the cliase may indeed have been a very poor representative of a 
Iiigher interest, but the benefit to tlie whole country by forest protection is a 
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foibiclclen by tbe Austvian law, but the 65tli Article pro- 
■vicles that if goats are fomul trespassing in the forest, and cannot 
be caught and taken to the pound, they may be shot. Von 
Berg^ says that “nearly all the German States, and most 
riglMly so, prohibit goats in a forest.” 

The Italian law does not expressly forbid goats ; it probably 
considers the power of getting rid of rights, by compensation, 
sufficient. 


In India, no Forest law has as yet specifically prohibited goats. 
But there is the general rule that rights inconsistent with the 
maintenance of the forest are to be commuted. As the foi’e- 
going authorities show that goat-grazing is regarded as inad¬ 
missible in nearly all countries where natural forests are properly 
cared for, it may certainly be concluded that a Forest Settlement 
Officer in India will, as a rule, be justified in deciding that goat¬ 
grazing is inconsistent with the maintenance of the forest, and 
directing its commutation. But it should be remarked that 
this is not always necessary, and that where other plans of 
arranging for goat-grazing can be devised they should be 
followed. There may be cases where it is a question of a few 
goats only for a household. The goat is often the “poor 
man’s animal,” and where provision has to be made only for 
a limited number in the village, it is practically easy to give 
up a small corner of forest for the purpose. Where the herds 
are large, and there is no grazing ground, or only of limited 
extent, then the sooner the people change their habit the 
ketter. It should he borne in mind that w'hero a population 
voluntarily establishes a state of things which is inconsistent with 
natural conditions, nature will sooner or later avenge herself, 
and compel the abandonment of the practices that oppose her. 
It is of no lasting advantage to give up the forest, because the 
goats will soon cause it to disappear ; and then cxactlij the same 
result will follow, as if the Forest Settlement Officer had refused 
to burden the forest in the first instance: the goats must go; 


n-ally liiglKT iiitiavst. The Frencli law, from the very first, seems to have heeii 
lor the protection of the forest. 

* Pages 2.1 0 . 219, ami see Ediiig, p. 89 : I’rus.sian Grazing Regulation (22n.l 
■^'oveinbcr, 1833) ; lliimte, pp. 421 and 794. Eding mentions that goats aro 
‘'lUowed ill Prussia in places where they can do no harin. 
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only that then the public will have been injured, perhaps irre¬ 
trievably, by the loss of the forest as well. 

I am well aware that it is much easier to write things of this kind 
on paper than to make satishictory arrangements in a given forest. 
But principles must be stated, and there can be no doubt that if 
Forest Settlement Officers once really understand the truth, and 
appreciate the fiicts stated, the difficulty of making an arrangement 
will appear less formidable than it does when the mind still retains 
the conviction that goat-grazing does no harm. 

It is always, as I have said, possible to provide for a few house¬ 
hold goats : herds kept for milk on a small scale, or even sufficient for 
tlie supply of a large town, certainly can be maintained outside a forest, 
forthey are so, constantly, in places where no forests exists. Large herds 
such as those of the hill “ gaddis ” can only exist when “ Alpine ” 
pasture grounds arc available. 

In France, sheep are prohibited as w'ell as goats; but with the 
proviso that special permission for their grazing may be given. 
In England, as the previous notes show, sheep, as well as goats, 
are excluded from “ common of pasture.” In some German 
States sheep are allowed if there is grass.^ 

They may be regarded as less noxious than goats, but should 
be prohibited wherever possible, unless grass is abundant. 

Buffaloes cannot always be excluded; but they- are very 
dangerous, especially on steep slopes, where their heavy tread 
lays bare the roots of trees, cuts up and turns into mire the 
soil when it is wet after rain ; and may even give rise to small 
ravines or water channels, which deeply indent the soil. This 
fact must be borne in mind in fixing the parts of a forest in 
which such grazing is allowed. 

(‘2) In India it is often the case that the (defined) grazing rights 
are not sufficiently numerous to, prove a source of real difficulty; 
we have indeed, as yet, no data for exact knowledge; but if the 
area is large and the cattle not very numerous, we can fairly 
assume that the rights are not injuring the forest, especially so 
long as a certain number of compartments, or locally known 
areas, can be kept closed in turn. 

But it will become more and more necessary to study this 


' Von Berg, p. 219. 
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Object, because wbeneyer a question of iDressure on tlic forest 
arises, and .there is a consequent necessity for reducimj the 
number of grazing cattle, or of buying out and compensating the 
rights, we shall want data on which to judge of the necessary 
reduction, as well as for calculating compensation. 


5 TO NUMBER OF CATTLE. 




It is obvious that forest areas differ in their grazing capacity, 
according to soil and exposure, as well as according to the nature of 
the tree growth (^e.r/, in conifer forest there is less grass and herbage 
than in open deciduous forest) ; and according to the closeness of the 
stock, its height and spread of crown. I do not think we shall for 
many years to come, arrive at any elaborately minute results of 
experiment and observation. But it will be possible to attain a good 
deal of i)ractically useful knowledge, which will serve as a ])asis for 
rules, or for special orders, as to the number of cattle that can or 
cannot he safely admitted.^ For example, attention might be directed , 
to enquiry as to practical (relative) grazing values. 

(a) In tlieso matters it is convenient to adopt some one land of 
cattle (that most in use) and regard one head of that kind, as 
the standard or unit, e.<j, one cow. 

(We should not attempt in general to distinguish between plough 
and draught cattle, milch-cattle, and cattle for hittening.) 

(h) Witli this unit to deal with, it is only necessary to ascertain 
that other kinds of cattle represent an equivalent to ^‘one cow,’' 
or more or less thrai one. . Thus is the area sufficient for one 
cow, :rxl*5 might be that for a horse, ^xl*2 for a plough- 

bullock, or ^ will suffice for one sheep, and so on.- 

(c) To divide the forest lands locally into a few broadly differing 
classes, and to start experimental plots with a view to testing 
how many cattle of each kind the various classes will fairly sup¬ 
port. It may bo possible to ex[)ress the relative grades of 
excellcnco by number :—thus if 100 represents the best grazing 

. ' It is obvious to reiuavk, that if an excessive number of cattle are introduced 

open Compartment'S (and putting aside the (piostioii ot closing areas fur growth 
reproduction), tlie animals will be badly nourished, and in their hunger will 
^?naw at tlie veiy routs of the grass and herbage, and so injitre tli'e rcpi‘oductiou 
tor the next season’s grazing. Tliey would thus bo driven to eat up everything, 
®cedling 3 j &c. which, were a proper supply of grass growing, they w’onld pass 
over; and Imnger may drivo them even to roach tip to, or tear down, young stems 
fl'Ocl de.stroy their foliage. ' 

For sumo French statistics see Ilcviie dcs Eaur. ct Foo'Cts, January, ISSI, p. 5 ; 
ipo liectares is the avenige for 40 head of cows or horses ; (10 sheep = 1 cow), this 
gives about 6 *25 acres per cow. 

F*L, 
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in open glades with no trees, then eacli compartment with few 
or many trees, may he expressed by 75, GO, 45, ic. 

I cannot, within any proper limits, go further into this question, 
which is dealt with fully by Dr. Danckclmann. 

Until data are available, all that can be done at present is to 
have a good inspection of the forest, and allownig that an 
assumed fair proportion (of this presently) is a\ailable to c 
closed, the general excellence or inferiority of the grazing can be 
stated, and we must make the best estimate possible, that four 
or five acres— or whatever it is— will bo the average require¬ 
ment per cow or other equivalent head of cattle. On this basis 
the number of cattle and the arrangement of open areas must be 
eflected. If there are more cattle to graze than the acreage will 
support, then there will arise a question of exclusion, and 
possibly of compensation (which will be discussed hereafter).^ 

(3) If the forest is in an abnormal (bad or ruined) condition, 
first there must be provision made for allowing a certain number 
of blocks to be closed successively ; and this can only be deter¬ 
mined in each case locally, and after study of the ground. It is 
impossible, on general principles, that any gi-azing rights can 
exist which would prevent the Government (as owner) from 
restoring a bad forest. In this case I need only refer to the 
possibility of allowing f/rass catting, as a compromise, when this 
can be safely done, although the compartments are still not fit 
to have cattle turned in." But apart from the question oi 
restoring forest that has been ill-treated,® there isalua\s the 
principle that no right can be allowed to prevent a noriual 
management of the Forest Estate, i.e., one proper for the kind 
and class to which the forest naturally belongs, ibis has been 
discussed (p. 295//’), and Ave have laid down the limits ; avo do 
not therefore refer to cases of a total conversion, or some vei\ 
special form of cultivation ; in either ot such cases, grazing could 


1 Yol. IT. p. mu The author remarks, however, (p. 373) that the application 
of the ^^neue FuUcf-unrj&-leh^^^ to calculations of fore^^t-pastiire, is a limited one. 

2 Under the French law of “reboisemciit,” Ac., arrangements are sometimes 
made for gi’owing fields or plots of forage-plants and Imrhage, to dimmish tlio 
frniziiig ditiiculty (.sec Apjiemlix It to Lecture X\ 1. p. -o2). 

^ 3 This matter is of great importance in India, l;ceause it will often prove to be 
the case that areas arc not placed in charge of the Forest Ulfieer before they iia\e 
hecome half ruined—nearly always by abusive treatment of the neighbouring 
viiiarrers, by over-grazing, "imruing, careless lopping, Ac. ; and then the ur&t 
step?in forest management will bo restorative ones. 
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ot he limited ■without making special, arrangements, or paying 
compensation. We are solely concerned now with a forest in a 
fair normal condition, and worked in the usual way. That 
working always contemplates the reproduction of the forest ; and 
that again involves areas in Avhich seed is germinating (or young 
Plants have been planted out artificially) and where young 
(natural) growth is rising up, and will only gradually attain a 
height and strength when it is safe from the attack of large 
cattle (it will take much longer to he at all safe from goats). 
Strictly speaking, in a perfectly regular forest, with a given 
period of rotation and a knoAvn acreage, it is a matter of exact 
calculation, what proportion Avould he under the “ tender ” age 
classes. But such a state of things is not often found in India, 


and especially not where the practice has long been to work by a 
'videly distributed, irregular, selection-filling {jardinafic — Pldntcr- 
hieli), so that trees of all ages and of large and small growth, 
fire scattered OA’er the whole forest. It will then depend on a 
local study of the tract about to be demarcated and settled, what 
compartments must be closed {mise en defens) for a long time to 
come, and what for a lesser time, and what may bo opened at 
fnce (see remarks under the head C, p. 359). 

But it is important to observe that in some cases, even this 
cannot he done at once; and it may therefore be absolutely 
necessary to prescribe that tlie grazing is to be carried on in 
compartments which are to be declared “open”/or the season, 
il*y the Forest Officer (subject it may be, to some sanction or 
^iipproval)'. The arrangement must be made so as to leave these 
epen compartments in reasonably convenient situations from the 
i(i’aziers’ point of view. But it is absolutely useless for the 
’ S. Officer to determine certain parts of the forest which aro 
.ix^i'inunentli/ open to grazing, and other parts which are per- 
>^^ancnthj closed. Such an arrangement would be in reality an 
•^t%)tion of the method prescribed by the Act when it endeavours 
^0 provide for the rights outside the forest (p. 296). The only 
Result of such a plan— if intended to be a mode of adjusting 
^‘gilts fur exercise in the forest under sec. 14(c)— will be that 
Bie pernKvnentlij open compartments will not only be visible on 
l^lie map, ^ but on the ground, by the increasingly denuded aspect 


in the Hazara forest maps. 


But Hazira was not settled under the Act ; 
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of the surface; anti in time they will cease altogether to support 
the rights which it was siij^j^oscd were being liberally provided 

for ! 

As regards the question of the proportion of forest-area which has 
to be declared unsafe for grazing, in India and the Colonies, the data 
of European forests can only be quoted as an illustration of the 
method in which questions of the sort may be settled, and as an 
indication of the information we shall gradually require to possess 
ourselves of. 

The French law, as to tlie extent of forest to be open, is very 
simple. The Code (Art. 67) declares that grazing can go on only 
in those “ canio 7 is ” or portions of the forest declared by the forest 
administration to be “ defensalle,” i.e., out of danger from grazing. 
A list of cantons open to grazing is published every year, and if any 
one contests this' ho can do so by reference to the “ Conseil de Fre- 

fectureP . 

In most of the German States, the rule is that grazing rights 

may be kept out of those parts of the forest where the growth is 
so young that the tender shoots are in danger of being biokcn oi 
browsed." Long experience, however, has in these countries, enabled 
an age of safety to be laid down for each different kind of forest. 
Moreover, as forests arc under regular treatment, it will usually be a 
definite and known proportion of the forest area that is of each 
age. Hartig^ gives the following list of ages at which the forest is 
safe : — 


ITigli lovcflt (ilociduons) . . 20—25 years (occording as the rotation 

is 80 years or 100 years). 

Coppice (25 years’ rotation) . 8—10 ,, 

Tine forest.18—IG ,, 

All blanks re-stocked . , 20—30 ,, • 


and those portions were therefore intended to 1)C on the analogy of those^ 
provided in the Act as cut ojf froiii the teal fovesL Tho danger of tliiH kind ol 
])rovision is, that such areas adbrd a jiresent solution to difiicultics wliich may 
even suffice for some few years ; but if these areas are subject to iio^ care at all, 
they will in time become barren and useless, and what will the right-holders 
then do ? 

^ jE'.g., objects to the propriety of the Forest Officer’s decision as to the neces-* 
sity for closing some places; complains that insuflicient allowance tor grazing 
aights is made, &c. 

2 Roth, § 2GG, and authorities <iuoted ; Eding, 185. 

3 Quoted by Rbniie, p. 717. 
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Hundcshagen’s table ^ is according to quality of soil (wliicli alFects 
the rate of growth) :— 


, 1 

: 1 

Aoatnst large cattle- 

Against sheep. 

1 

Gooil soil. 

Bad soil. 

Good soil. 

Bad soil. 

1 Beech.and oak high forest (other 

Years. 

18 

Ycai\s. 

21 

Years. 

1 

14 

f Years. 

18 

deciduous forest a little less.) 

2 Beech (simple coppice and with 

14 

18 

10 

12 

standards). ' 

'3 fjak ( do. do. ) 

1 

10 i 

1 

14 

; 7 

10 

Co])pice of other species a little less. • 
4 Abies pcctinata and A. cxcclsa . * 

IG 

1 20 ' 

' 12 

IG 

5 Bines and larches . . . . ' 

12 

1 IG 



0 Poplars, willows, &c. . . . j 

1 6 

9 

1 

G 


The Saxon law" goes by the heir/ht of the young trees. Thus, the 
forest is closed against- • 


Horses, till tlie trees are (] cUs high (about 19 feet). . 

Horned cattle, do. do. 4 c/Z? high (about 13 feet). 

Sheep, do. do. 2h cUs high (about 8 feet). 

Hartig ^ fixes the height that is secure (from the same kinds of 
-cattle) at 13, 9, and 5 feet respectively. 

It will be readily understood that in all forests which are in a 
normal state of growth, a regular graduation of age classes will have 
been already attained, a certain, proportionate area being occupied by 
•each age. Consequently, if you have fixed an age at which the com¬ 
partments arc safe from damage, it is easy to point out what com- 
]>artments arc open, and will successively become so ; and these will 
1^1 ways he a more or less definite proportion of the whole area of the 
f<^i’est according to the rotation period on which it is being managed.'* 

(4) One of tlie generally protective measures will be to regulate 

\ vou Berg, ]). 280, 

- Alaudat of 1813, § 8. 

uiul Jngd-^^inatsrcclit, ]). 175. Eding rouiaiks on this, that height is 
’‘ot always a sulficient te.st, as oxen are in the habit of bending down vouiig stems 

eating off the leaves. ^ o . o 

Supposing a regularly-stocked pine forest to be worked,on a rotation of 120 
^ears, it is obvious that trees aged from 1 to 20 years will occupy oue-sixth of the 
If phio trees must be protected against grazing till the 17th, or. 

till the 20th year, about onc-sixrh is the proportion of a normal pine forest 
on such a j-otation, which will always be under closure. A deciduous 
will probably liavo a rotation of 30 years ; then as coppice trees will be 
iisuie till 10 years old, one third of tlm area, stocked with young trees 0 — 10 
3car.s old, will be under closure. An irregular or uadly-constituted"forest, would, 
coui*se, recpiiro a much larger area closed. 
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the season of grazing. It will be obscrTecl, that season is also , 
mentioned under definition, for it is sometimes a natural leature 
of tbe right in itself, that the grazing is only wanted fas in 
Burma) for certain months (usually in tbe rains). It is, however, 
in some cases desirable to deal witli the question as a matter ot 
regulation ; it may be possible to turn all cattle out of the whole 
or part of the forest, for certain months, just when a particulai 
stage of growth is going on, and the like; {e.g., m the Hushjaipui 
bamboo forests, the custom has always been to exclude cattle 
iust for the month when the young bamboo shoots are tender), 
it may be also that in forests in the hills and elsewhere the 
cattle are out of the forest during winter, and they must not bo 
re-admitted too early in spring before the grass and herbage has 

had time to get a fair start. 

A few other matters remain, which I have found noticed in the 
European text-books, and which may afford useful hints for 

Indian Forest Settlements. 

It almost goes without saying, that where grazing is admitted, 
unless the grass is so superabundant that no diminution of the 
grazing would be caused by the practice, neither the forest-owner 
nor other right-holders, can be permitted to spoil the grazing by 
cutting the grass first.^ Most laws require that a .responsible 
herdsman should be appointed. In India, children are often 
sent out with the herd so young that they cannot be held liable 
for trespass, nor have intelligence enough to control the herds. 
Cattle hells are useful.' 

Portions of the forest that are closed, must, if possible, be 
protected by ditches F by 21/, over which cattle canndt pass ; or 
at least marks (such as bundles of grass tied on to stakes driven 
into the ground) should be put up to warn graziers of the pro¬ 
hibited places.'^ The forest-owner is bound to provide a proper 
way for the cattle to get to the open parts of the Ibrcst, and 
should take the precaution of fencing or otherwise keeping tbo 

r 

2 So iirtlio Austrian law, and In Prussia (Ronne, p. 717, &c.), 

also required, and herdsmen must keep together ; so in the Ihivanaii ^ » 

section 43, and the French Code, Forest, Art. 72. Art. 73 requires ca tie to be 
marked with a special innrk lor each coniinuno or nght-holdei, ami Ait. / 

requires the use of cattle hells. . 

3 See Graliner, as to this provision of the Austrian law. 

Stuxon Mandat, § 11, and Roth, § 271. 
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cattle from ivandering off the Avay provided.^ If the owner 
does not fence, the cattle-owners will not be responsible for 
trespass, unless it can be shown that they were guilty of 
negligence. The routes prescribed for access to grazing areas 
must be reasonably convenient; but cattle owmers cannot com¬ 


plain merely of having to take a little more circuitous route to 
avoid the closed places." 

Lastly, I may remark that the erection of sheds or huts in a 
forest is generally prohibited ; but the Hazai'a Regulation 1879 
contains a reasonable pro\’ision that graziers admitted to a forest 
may temporarily put up such sheds as may be required for the 
pui'pose of shelter during the grazing season. The construction 
of booths and sheds must not, however, be made an excuse for 
cutting young trees of any value, or lopping boughs, without 
permission. As fires are often lighted in these sheds or near 
1 hem, either for the grazier’s use or to make a thick smoke and 
drive away flies from the cattle when at rest, precautions must 
be taken that the forest is not set in a blaze. 

In Europe cattle usually leave the forest at night, and I observe 
that the Bavarian law'® expressly prohibits pasturing cattle at 
uight, i.c’., between sunset and sunrise. This provision could not 
be adopted, in the higher hill forests at any rate, but certainly 
should bo insisted on in valuable plantations in the plains."^ 


(C) Grass-cutting. 

In India, as I have said, grass-cutting may be conveniently 
allowed as a substitute when grazing has to be excluded. 
Cutting grass with a sickle or plucking with the hand may be 
harmless when cattle grazing would be impossible. Grass- 
cutting is not, how'ever, entirely free from danger. Though a 
gi'ass-cuttor cun avoid touching tender seedlings or new' coppice 
•shoots, he rarely does so. Moreover, in some cases, removal of 
the grass and herbage uncovers the soil and takes away pro¬ 
tection from Seedlings. The removal of thatch grass and other 

' Tlie French law (Art. 71), recinires llio route to he fixeJ, and, if need ha, 
leneed or ditelied at tlie joint expanse of tlio forest-own«- and the rij;ht-holder. 
W e could hardly apply this rule about the expense, in India. ^ 

* thi this see Grabner, Austrian Forest Law, § 10. 

^ Law of 1852, Art. 43. 

Ihe head (5) noted at p. 348, is reserved to the end of the Lecture. , 





tall and coarse species, on tlie^ other hand, may be an advan¬ 
tage, but this would not be wanted by graziers. 

Speaking, however, of ordinary grass-cutting, it should bo 
excluded from portions of forest where seedling gi’owth is 
exj)ected or has recently begun; aild the same in compartments 
beginning to coppice.^ 

The Saxon law ’ protects against grass-cutting or plucking— 

Simple coppice, till 5tli year. 

Coppice with standards ,, 7tli ,, 

High forest ,, 11th ,, 

Eding^ gives nearly the same periods. The object of giving 
the coppice with standards two years more growth, appears to be ^ ^ 
that the best stems, which are likely to be kept as the standards, 
may get a good start. In Europe, the necessary caution is 
added that scythes are never to be used. It may be convenient • 
to require that the grass be cut on certain days when a Forest 
Officer can be present to supervise, if any risk is apprehended. 

The remarks made under the last head (grazing) as regards 
season apply also to this. 

Ml 

(D) and (E) Lopping— Litter Rights. 

In the case of ]op 2 )ing trees, regulation will easily be 
arranged, respect being paid to the purpose of the lopping. It 
may be needed to point out comjiartwents in which alone lopping 
may be done : or it may be that the defined species of tree, 
wherever found, may be lopped, or there may be certain local 
limits. The most important matters usually are—; 

(1) To determine bow often—once in two years, once in three 
(in no case in two consecutive years)—the cutting is to be. 

(2) How high up the stem the lopping is to go, so as always 
to leave a fair crown—or the tree will be sure to die. 

j And of course, iu nil ]»lace.s taken up for reboisenient work. Here, the first 
thing to do is to cover the groninl with soraethingy and every form of removal of 
Jjerbage has to be strictly interdicted for a term of year.s. In dealing with such 
jilaces, if hardship is caused to villages in tlie neighbourhood, one of the first 
.steps is to select suitable plots on which to sow liardy and quick-growing fodder 
plants, or even gras.s. 

2 Mandat, 1813, § 31 (Ovenzel, p. 20(5). 

Kding, p. 04, where, the auihor also alludes to some old laws of the l/th 
century, which fixed an ago of 8 years uniformly for all forests. 
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(8) To confine the lopping to smaller Loughs and not to thick 
limbs or branches ^ — for the same reason. 

(4) The season to be fixed ; i.c., after the full year’s growth 
has been attained, and before the leaves begin to turn 
colour. In fact the people themselves know this, and by 
custom lop after the rains, when they begin to store the 
fodder boughs in racks for winter use. 


In the case of the ‘^rah ’' cutting of Bombay (p. 836) special 
local rules will be found.- 

These matters are all within the scope of rules or orders that 
can be made under the Act. I may mention that there are hill 
forests where tree-lopping is a matter of necessity to the people : 
and it may be worth while, if the forest is seriously threatened 
by it, to plant special belts of the quickest growing and most 
useful trees, on purpose to be lopped (of course not before the 
belts are sufficiently grown). 

The right to collect iiround Utter is not very common in India; 
but as it is ‘^tlie most injurious of all forest rights" (Pfeil), it 
demands attention. As practised in the Himalaya, it includes 
Bot only the dry moss and vegetation (which is of com¬ 
paratively less consequence), but scraping up the decayed damp 
leaves and the liuinus soil, unavoidably destroying ail soft and 
germinating seed, and any seedlings that have not got firm 
enough hold on the ground to resist the rakes or scraping tools, 
or pass through them. The soil itself is also so seriously 
injured as to bo ruined in a comparatively few years. 


It will be remembered that the removing of the humus layer has a 
double effect: it diminishes tlie nutritive properties of the soil and 
the supply of the acids, etc., which convert the mineral constituents 
and prepare them for plant support; it diminishes the soil moisture, 

* Daiickelmau mentions a maxiinuni tliickncss {stark) of 1’5 centimetre or 
about 1:| inch in diiiiuoter. 

Kfib, where allowed at all, is variously regulated in Bombay. In some 
placo.s (for instance, in tlic Mahtibale.shwar Five-mile Reserve) ]H*ople are only 
allowed to cut six kinds of annv.alhj (frowing vegetation in the forest.' In Kolaha 
^^Isewhere, they arc allowed to cut all herbage and to lop 23 kimls of trees, 
ju Tliana, all'trees hut 18 reserved kinds, mny he loppeii. Wlmn I listlioard, 
U was intended to regulate nib cutting by opening and closing blocks in rotatioi*. 
(n some places (as in the Konkan) the fields themselves art; mannivil with refuse 
1]-’ folding sheep during the winter on tlie land, imt tlie nurseries in 

'micli the. young riec ]dants arc rearevl are nianiireii witli rilb. First, a layer of 
dung is put on the boils, tln-u grass and bushes, .hen some pulverised earth, and 
|>^rass over all. This is burned and dug into tlie groiiml. It is, Innvevor, found 
u the Conservatorship of the Xortli .i)ivisiou, miite .sulli/iont that herbage, not 
shonia be cut. 
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and its capacity for retaining or sucking up the rainfall and dew. 
The preservation of the soil is the life ol the forest; hence any right 
that attacks the surface soil is beyond measure dangerous. 

Nevertheless, this right may he indispensable ; hut the 
question has not been studied. It may he that no money 
substitute would enable the people to huy any other maniue, 
but whether the local cattle-manure and stall-litter could not be 
made to suffice, is another question. As these rights are not 
numerous, I do not propose to go into detail as to their regula¬ 
tion,^ but just give the heads :— 

(1) As tojArtcc;— 

(a) Each area cleared must have one or more years’ rest after¬ 
wards, according to the state of the forest and the climate . 
never allow removal of humus in two consecutive years 
from the same place. 

(h) Certain areas to be permanently closed ; viz., steep slopes, 
places where the soil is thin or very poor. 

(c) To close compartments with young growtli; or for three 
years before reproduction-cutting begins. 

(Some laws iu Germany prescribe the age — e.g. in Baden, 
deciduous high forest compartments are not to be open before 40 
years of age ; pine forest 30 years ; hardwood coppice 15 years; soft¬ 
wood coppice 12 years. In Hesse, the law prescribes the'2>roporiio7i of 
the total area to be closed ; viz. 6-20 ji-c. of conifer forest, and 5-14 
of deciduous.) 

To regulate rights efficiently under this head, the whole forest 
needs examination, and a special scheme to be drawn up for 
closing and opening compartments or blocks. Such a plan may 
provide I’or o—10 years to come, or more according to circum¬ 
stances. 

(2) As to season (this depends on the kind of forest);— 

(a) The best time is from late summer\o the middle of the time 
of maximum leaf-fall. This gives last year’s (decayed) leaf- 
fall, and some of the new; and yet gives the soil a chance of 
jjartly recovering, by the effect of the remainder of the leal- 
fall - wliich comes down after the clearing. 

1 To do so would be to take up too much space to little purpose ; for in any 

forest charge wliere such riglits are really bunlensonie, the student will naturally 
go to the German books in which he will find all details at first hand. (Uauckel- 
luann, Vol. 11. p. 275 If. and among the older writers, Pfeil, p. 57 If.) ^ 

2 See some account of the imeresting experiiiieiits at Eberswalde, at UaucKe.- 
roann, Vol. II. p. 298. 





REG U LATION—LITTER-EIGHTS — RESIN, 
As to mode or means of collection : — 


(a) Always to be collected under supervision; on cerfoin datjs 
(cliooso those on which collection of dead wood, &c., is not 
going on). To show ‘right-tickets’ which mention the 
number of loads, basketfuls; &c., to be taken, 

(h) Not to use close-set iron rakes or spades or scrapers; the 
best tools are blunt wooden rakes, with teeth two inches or 
more apart. 


In conclusion I may just mention, that it may be worth while iu 
some jdaccs to plant areas of the quickest growing pines or other trees 
0)1 purpose to yield this manure; but that is not a matter of legal 
I ule or order. But if such places were suitably found, it would be 
av ful to exclude the practice from the forest in proportion as the 
t^onld be obtained from the special plots. 


(P) Rights to collect Minor Produce. 

Ihe remaining kinds of right to forest produce will need but 
itt e regulation, with the one exception, i.c., where tapping for 
I’esiii, rubber, wood-oil, and natural varnish, are concerned. I 
cannot, in view of our purpose to study law, go into the technical 
t etai s about resiii-tapping, what is the best form and least 
t esti uctive mode of taking it; that is learned iu special 
■leatises.^ .But I have already remarked generally, that no 
iig t can exist to collect resin in such a way as to kill the trees 
mitught, as used to be done with the Sal {Shnrea rohusta) in 
^ As a rule, the practice may be confined to special 

th apart; and then on the understanding that 

as Rotchiug (or taking ofl strips of bark) is prescribed, 

scori^ immber of notches, the periods of repetition of the 

£ j, high forest, coniferous trees cannot be success- 

and^ Ti retarded, 

limit 1 Consequently, a 

t/iei • . l^i’ces ichich have attained 

' Otowlh, and are guiny to he felled within the next fe\y- years. 

Burma, the icood-oil of Diptcrocarims, and the natural 


increnses'in'l?,?® leaf-fall in the year is amnllost in Febniaty ami March 

'''■bich it rapia“y ® “'“•'‘''aum in September ami ..Octoi-er ; aftc 

Set, lor u.xaniplo, in Guyci’a ' 
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vai’Disli of {tldtsl) Mcdanorrhooa nsitcitissima, are in great 
demand.^ India-rubber is always collected under special rules. 

The collection of roots of drugs, dye-stuffs, &c., may call 
for some regulation, so as to prevent forest-seedlings being 
injured: but here, rules requiring and the collection 

under supervision, and on certain days or at fixed times, will be 
usually all that is required. 


(G) Hunting and Pishing. 

These are not rights (or not usually so). Any regulation that 
is needed, can be made under the authority of sec. 25, for 
Iteserved Forests (or sec. 31 in the so-called Protected 
Forests ”)• Where there is no right, the acts may be prohibited, 
altogether (if necessary); and then every breach of the rule will 
be punishable. 

Eegulation in this case looks — 

(1) To the safe/// of the forest from fire, and trampling of 
seedlings, breaking of fences, &c., 

(2) Exclusion from certain parts of the forest requiring special 
protection, 

(3) Seasons of rest, for the security of the (jame itself 
months of breeding), 

(4) Prohibition of certain weapons or modes of hunting ; and 
in the case of fishing, prohibiting certain kinds of (small- 
meshed) nets, poisoning water, setting fish-traps, &c.^ 


In conclusion, I have to remark on a subject which was noted 
at page 348 (head 5) but which refers to rights of all kinds, and 
so was reserved to the last. I refer to the possibility of adopt¬ 
ing modes of cultivating and working a forest, with the express 
view of providing for existing rights. This may have a 

^ See the process desenbed in the Indian Forester, Vol. I. p. 364. In I'nr.na, 1 
understand, tlie rule is that “ Kan^en ” trees may not be tapped under 6 feet in 
girth, “Eng"’ not under 3 feet, and Mclanorrima (whicli is naturally a smaller 
tree) not under feet in girth ; and the number of notches in the season is 
limited,— only one for smaller trees, and up to three for the larger. 

- In both France and Germany, hunting and fishing rights are elaborately 
regulated by law. Those who wish to enquire into tin? subject uuiy refer to 
.Dauckelmniiii, Vol. II. There is a brief but good account in Eding (8tli 
Absclinitt, p. 204). The pocket edition of the French Forest Code also contains 
Code dc la chasse, Code dc la lou ;eieric (killing wolves and noxious animals), and 
the Cod<- dc la pkhc Jlavialc, 
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practical bearing on the question of regulating, and of getting 
rid of, easements. And it is evident, that in view of the lega^ 
difiSculties about dealing with rights which are in <>.vcess of Ihe 
potver of the forest to satisfy, and in view of the local importance 
of rights, — these being sometimes almost, if not quite, indis- 
pensahle to village life — the subject is one that requires careful 
study at the hands of the Forester. Every easement, as a 
matter of principle, has to be exercised so as not to interfere 
with a normal business-like management of a forest of the 
class that is represented by existing conditions; but on the 
other liana the owner lias to adopt such form of manage¬ 
ment as M’ill not curtail the rights unreasonably. It is quite 
within the bounds of possibility that a forest might be worked 
so as to make provision for grazing rights (c.r/.) and be quite 
noimally managed all the while ; whereas another form of 
management might seriously clash with them. With the wide 
ar^s usually available in Indian Forests, relief may often be 
a , by glowing special kinds of trees or compartments for 
oppuig, for producing “ streu ” : grazing can often be supplied 
.y eaving unphuited, natural pasture glades (“ tach ” and the 
‘'•g) , 01 by planting in strips and bands and by other devices.^ 
^ue lights will be cared for by special compartments of under¬ 
growth, or coppice of quickly-grow'ing and useful fuel species. 
R act, it a due pirovision for rifiJits is made an essential element 

nece^awiv'^flfi m remarked, “A rescrve.l (State) forest, lias not 
export or imliHo , ’ ‘I® <rec]neinly believed, of producing lar<ie timber for 

sinallertimbe fn 1 '"oi’e otteii that of sn))plyiuf? the local demand.s in 

fulfil its verv beotV lorost produce. A fore.st may be said to 

possible tiuantit.r ^when it ]n'oduces in a permanent fashion the ori'atc.st 
“f file same tinm vi f'’° "latenal which i.s most useful to the general pubbe, and 
the forest adniini^** I- possible return to the proprietor.” Tin: object of 

ond not by aimin™ IS wisely to take account of the entire economic -position, 
(to view of th f l? "ii I'roiluotiou to forget another, which may really 

The tenintatfn of .still greater yalue. 

under a system 'i° 4 .^ one ivhieh besets the Forest Ofificer, especially 

Sood cash res It 1 authority (most naturally) alway.s demands 

auiuially 3 j-j.^^ie^«^ whik enormous ni.ass of material in 


"orK. If (. '■ '••“uings ot a state iiepartmei 

expres.sly portion of its public fow-sls to’be'ivorked 

*ho forest staff „ private rights, it ought not to think 

tiuces,^ —^Vesiilf. without taking account of the results it pro- 

winch tlie present system does not admit to the balance sheet*. 
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in the elaboration of schemes of working and management, a 
very great relief will often be obtained. The importance of 
studying this aspect of the matter is very great, but the details 
belong to other departments of forest learning, and I can only 
here press it on your attention in general terms. By a skilful 
adjustment of areas, and methods of treatment, it will be 
possible to make special provision for rights; and thus the 
forest may come in time to be looked on as a real source o 
comfort to the people. But it has to be borne in mind, that in 
no country will an ignorant peasantry ever fully understand the 
importance of forest conservancy—eitlier as regaixls the right ot 
the State (or the tax -paying public) to the realizable value o 
Forest estates, or as regards the climatic and economic benefits 
of Forests and their produce. They will never regard any 
control over wasteful and reckless habits, as otherwise than 
oppressive. Unfortunately, also, it is only too easy for well- 
meaning speakers and writers (quite unacquainted with either 
the principles of Forest law or the facts of its administration) to 
join in an outcry against a Forest Department, doing so in terms 
which are always vague and indefinite, and are therefore difficult 
to take hold of or reply to. Forest conservation has always to 
ho carried out in the teeth of opposition of some kind ; and not 
the least difficulty in its way is the inveterate (if unexpressed) 
belief that “ common ” forests do not need any kind of restric¬ 
tion on their use. The best antidote to such difficulties of a 
Forest Officer’s position, is to study to manage those areas of 
forest which are directly in contact with the wants of the people, 
in such a manner as best to sup])ly those wants. In such cases 
forest management must be based on a thorough appreciation oi 
the whole economic situation. 
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LECTUBE XXir. 

the definition, regulation, and r.U\TNG-OUT OF FOREST- 
EASEMENTS. — {Concluded.) 

Buying-out or Commutation. 

Ihe Acts cliflei’ slightly in their ■wording as to the circum¬ 
stances under which the law permits, or directs, the getting rid of ' 
lights by “commuting” them for a compensation. They do 
not notice buying-out by consent and amicable arrangement 
hut theie is nothing in the law to prevent the parties coming to 
teims foi the extinction of a right, at any time and under anv 
circumstances. All the Acts agree in referring only to corapul- 
soij huj'ing-out in State (Beserved) Forests ; i.e., they lay down 
certain conditions under which the Forest Settlement Officer 
can decide to apply the process. When under such conditions, 
an Older is made, the right-holder cannot (subject to his right of 
appeal) object. 

1 he Acts also regard the commuting or buying-out only as 
pai t of the initial proceedings (Lecture XVII.) for constituting the 
provision is made (and this is a defect to be remedied 
^ some future time) for any subsequent application of either side 

obvious that circumstances may 
^0 neell^^^ eights which did not appear at the time of constitution 
obsta T afterwards prove an insuperable 

anxioi P*‘^Poi’ working ; and the right-holder himself may be 
powei^^ ” commuted. There ought then to be a 

In th before a proper authority.^ 

ndian Forest Act, aiter mentioning the' several modes 


I J 

; liut possibl}' be belli to apply to sucli n. 

tMiablos f'n ^ Pi-obably bo considered nitlier a straining of lanauacre. The 

ft declaration of ^niblic utilits’’ in tire pase ol‘ 


case 
Act 

‘ hiinr’ ; ^ declaration of ^niblic^utilitv in the pase oi 

J^nund !gn f] deduition clause) ‘‘land’’ includes ‘^beneiits to arise out 

^ 'id that th r ^ advantage to be free of tlio casement, it miglit 

purpose. iorest right (as a benefil to arise, &c.) was required lor a public 
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(already discussed) of providing for Forest-easementsj sec. lo 
goes on to say i In case the Forest Settlement Officei finds it 
impossible, having due regard to the maintenance of the (Re¬ 
served) Forest to make such settlement under Section 14 as shall 
ensure the continued exercise of the said rights,” &c., bo shall 
(subject to Ptules which may be made on the subject) proceed to 

commute, i.e., to buy out the rights. 

The Burma Act says merely, If the right is not provided for 
otherwise,” the F. S. 0. shall commute it. The meaning, how- 
ever, is practically just the same, as the right would be ‘‘ provided 
for ” by admission to exercise, if it were not incompatible with 
the safety of the forest. The Madras Act adopts the same 
wording as the Burma Act. 

The Indian Act expresses distinctly, the principle that a right 
can be exercised in the forest under two conditions one in 
favour of the right itself, one in favour of the safe existence of 
the servient forest. The right must be ensured a continued 
exercise (i.c., not satisfied for a short time, after which it may 
fail); and the forest must be didy viamtained, i.c., must not 
have its resources over-taxed nor the indispensable business-like 
management of it prevented. 

From this clear expression of principle (and no other meaning can 
be given to the words used) it appears logically to follow that, if 
the forest is unable, in its natural and existing state, to provide for 
all the rights allowed, and that ivithout fault of the (government in 
irs Forest Department (through over-cutting, defective manage¬ 
ment, &c.), then a reduction of the right must follow; and that 
ill such a case there could be no claim to compensation. The 
deficiency being due to nature —or due to some action in the past, for 
which the present cannot be called to answer— there seems to me no 
more ground for compensating . a disappointed claimant, than there 
would be if some natural calamity had caused the whole forest 
absolutely to disappear. 

It is impossible to say how the matter woidd bo settled it a case 
actually occurred in which a forest was a*, the time of constitution 
in a bad state (so that whatever it would ultimately bear when 
restored, it would not theii bear the rig^ ts), or when a forest became 
in a bad state, perhaps through an extensive accidental fire, or an 
•ittack of insects. Fquitabl v and in conformity witli principle I submit, 
‘1 reduction (c/. pp. 29t3, 305) or a suspension of rights p’o tevi, could 


misT/f^ 



NEED FOR REDUCTION OF AGGREGATE RIGHTS 


*8L 


aimed; and on what principle of justice the public treasury 
could be asked to pay componsation, I am at a loss to conceive. 

The Indian Acts however make no provision for the question; and 
seem to award compensation under all circumstances where the F. S. 
0. cannot make provision for the rights. It may perhaps be held 
that the Act is so, reason or no reason: or that it was intended on 
what I must call eleemosynary considerations ; or because the inability 
of the forest Avould be due to the absence of public control in the 
past. There I must leave the subject, and pass on to what is nest 
provided. 


The forest will have been carefully studied and inspected 
before the settlement, so that the F. S. 0. will have the best 
means possible under the circumstances, of judging on the points 
■R’hich the law' requires him to take into consideration. If in the 
end, it appears that the available grazing acreage and the probable 
yield in wood, will not (w'ithout wrongful excess) continue to 
supplj the rights, commutation is the only remedy provided in 
set teims. It would not, however, be necessary to commute the 
^hole of the rights in many cases; there is nothing, for in¬ 
stance, in the law, which would prevent the F. S. 0. arranging 
Wit a light-holder who had 50 cow's, to take compensation 
or 25 , continue to graze the other 25. 

ut ordinarily, it is not only one right that has to be dealt 
■'vi 1, there are many right-holders ; it is the aggregate hurdeji 
t p \ r/uhns that may prove excessive ; and it would be difficult 
ay own any rule under which some rights should be entirely 

it w’^ 1 1 ^ 1 ^^ alone. In some cases at any rate, 

tio7iat ^ 1 ^ ‘•^o^ired to equalize, by adopting the plan of ggropor- 
the whole : compensating all for the part of 

cinle ^ Y.^linguishcd, and leaving the rest. Here the prin- 

ConsidTidnTfi*^ applicable, 

acres, or it!^ probable total capacity of the forest in grazing 

quantity fo'^ yl®l<i of wood for fuel or building, the reduced 
file aid of tl calculated out easily 'enough by 

If a o- ^^^’Oiula given in the note to p. 37^. 
would, proportionate reduction had to be made, there 

for the 0 occasion in India to ma*kc any allowance 

rights I participation. But generally, w'hero the 

j. ^ sorb the whole produce, the State as owner, would 


B B 


misr/f^ 


FOKESf LAW. 

certainly have a prior right to reserve such part of the produce 
as would suffice to meet the cost of the establishment. This 
right depends on the principle (mitmitzungs-recht) explained on 
pp. 294, 297. 

In all cases, it rests with the Forest Settlement Officer (after 
hearing the parties, and subject to appeal), to determine when 
the circumstances exist under which the right has to he bought 
out. He ultimately decides (on the evidence of forest experts, 
reports, inspections, &c.) that the right would or would not he 
compatible with the due maintenance of the forest; and that the 
regulated right could or could not be ensured a continued 

exercise. 

' Nothing is said as to the easement being indispensable to the 
B. H. By this term I do not mean to refer to what is known as 
an “easement of necessity” (p. 80), which concerns easements 
such as the right of way, or watercourse. Sect. 24 of 
the Act settles all such questions; and the procedure under 
sect. 15 is not concerned with them in any way. But in 
the case of right of pasture or to produce, it might prove to be 
the case that a E. H. would be almost unable to find a sub¬ 
stitute for his right. In practice, fortunately, the question 
will very rarely prove beyond the power of the F.- S. 0. to 
dispose of equitably; the times were not ripe wlien the Act 
was made, to attempt any refined distinctions or provisions on 
the subject.^ 

^ Ill France the plea of ‘‘ iiidispeiisability ’’ may be raised ; and if there is a 
dispute it is settled by the Conseil de rrefecture. Wood-rights are never deemed 
to be indispensable ; a.s wood can always be liought; but grazing hiay bo (see 
Code For. Art. 64). (But this would not avail if it were the fact that the forest 
whs not in a condition to support the right). In the Austrian law, commuLation 
may be refused when either the right is absolutely necessary to the R. II., or the 

cost of compensation to the forest-owner would be excessive. 

In principle, therefore, the continental law decides, ‘ if the right be of a hind 
that we can recognize as indispensable, and be proved to be so, then, so long as 
the forest can supply it, the right cannot be got rid of : if the torest is unable 
to support it continuously, and with reference to the safety of the servient 
property, we cannot help it, that is the fault of nature.* On the general subject, 
another consideratirn must be lioriie in mind: it may be true that in so^nc 
cases a right is ‘indispensable’ or is very niiicJi wanted, but there are hill 
ranges and many other place.s, where, if the grazing right is not reduced to 
iierhaps rather inconvenient limits, or stopped altogether for a time, nature 
will stop it for you by ceasing to produce, on the ill-used soil, ^ the grass 
necessary for the grazing-right. It is much better to give compensation than to 
nrodiice this result. Moreover., who is to decide, in a backward or semi-cmlizea 
country, whether the right is absolutely necessary ? In Europe the conditions 
-ire dilierent, and it may be possible to discuss and settle siicli a question ny 
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'lie means of compensation are specified in general terms as 
‘ land ” or “ a sum of money ” or “ compensation in such other 
mamer ” as is thought fit by the F. S. 0., with whom rests the 
decision as to which form is best to adopt. He may always give 
compensation partly in one form and partly in another. Only in 
the Burma Act (sec. 15) is his choice restricted by the proviso 
that he cannot give land in compensation, unless the right-holder 
consents to take it. But anywhere, the F. S. 0. would never 
force a man to take land if he preferred money. 

These terms would allow of the adoption of any one of the 
forms used in Germany, which are described in Appendix A. to 
this Lecture. The practical considerations there stated will also 
prove worthy of attention. 

Observe however in India, that when land is given, it will 
almost always be culturable land, and there is no reason why it 
should be a part of the forest; for other Government land in the 
neighbourhood may be available. In many cases, outlying areas 
of the forest Avill already have been set apart for the purpose 

of pioviding for rights which are excluded from the reserve 
(p. 266).i 

In saying that ctiUurahle laud would be awarded, I should add 
f at as lav as the terms of the Act go, there is nothing to prevent 
f e compensation plot being wood- or forest-land, or a plot 
•a apted only to some particular use; but practically such lands 
^ould not be acceptable; the party to be compensated would 

doe ^0 able to utilize a plot of forest as forest; nor 

^^oes there exist any legal provision compelling him to maintain 

fore'^t^'^^^* • given, even if it is a portion of the 

area itself, it will always he cleared for cultivation. 

freeh'^a^T *^l'oald be observed, that it is well to explain matters 
he Under advise the (probably ignorant) right-liolder, and see that 
^ ^ ands his own advantage and the pi'os and cons, ip accepting 

tile innt>o., ^ aigunient before a court of law. In India, it is much better to leav'c 


matter to 2 netore a court of law. In India, it is much better to leave 
rn/z-i. .,®tt'einent Officer (and, tlie local Government has power to Zny 
•OOicer is “ pleases for his guidance in this matter). The Settlement 

tne people ami *«> consider both the forest interest and the interest of 

I shall L whether a commutation is or is not desirable. 

•ahsolnte proo repeating, that we are here speaking of the grant of land in 

iiotliing to do ^ ^ compensation for a right extinguished ; and this has 
“Ht its exerci'sn • previous arrangement Avhereoy the right is left in existences 
■forest, hut wl ■ l’*'®'^idecl for iu some tract excluded from the (legally constituted) 
ucii does not become the property of the right-holder. 
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one or Other form of compensation. Cultiirahle land 

of the best forms of compensation : it gives a steady , 

(under all ordinary circumstances) a secure and 

it may also give a man the means of feeding lus own cattle, and j 

V dtlmanm-e for his own original holding (in connection with whieh 

the iht existed). On the other hand, there are cases in which 

money, and especially an annual payment, is more useful. 

Valuation. 

The Act says nothing about the principles on which either the 
natation of the riglt, or fho voluotiou of tiro moons of compem 
sation, is to he conducted. Things were not ripe in 18 i 8, foi such 
provisions; the basis of practical 

L time goes on, Rules can he made under the Act, vhich w 
provide all that is necessary. Here again the details given in 
Appendix A. as to valuation in Germany, will often prove sug¬ 
gestive. The rules of the French law (as described in the Code 
Ld the “ Ordonnance ”) will also prove useful, whether relating 
to the compensation by land {cantonnement) for wood-rights, 
or by money (per voie dc racliat) for other rights. 

Under any circumstances it is necessary for valuation purposes 
to start with a unit of value ; and obviously that is the sum of 
money representing fairly the value of one year s exeicise of t ie 
riyht; or if it is a right exerciseable once in 5, or once in 10, 
or once in 30 years, &c. (as for repairs and total rebuilding) then 
an average can be taken. 

In India this can only be a roughly calculated and libeia. 
sum— liberal, I add, partly because the transaction is com¬ 
pulsory, and partly to obviate inequalities resulting fiom a 
possible rise and fall in prices. General conditions can be 
taken into consideration, e.y., grazing for a cov/ in good foies 
grazing, would be valued higher than that in a poor dry sciu 
jungle, where grass only grew during a short “ rainy season.. 
A rough acreage of the area requisite to supply the light cou 
be estimated, and a fair value per acre assigned ; or calculatiiij, 

1 Tlie gi-ant of a bit of the forest cut off (ca»to7i«nc».()--it ^ bit so- 

cut off— is applied to wood-riglits, because the L. II. .] 1 ( ,io^vv-bat 

ie as foiJt to sumily his rights in kiad ; ™ tclmnc- 

1,0 cd.ooses ; tlie laud i.s ! “rfSs d’Lpe" {Mmmc, sec. 162,. 

■mM compmsc enpkinc inopnttt ce qu tl Otc ai aroui, a ye v 

i«.'223). 
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probable value ^ of feeding one animal (see p. 853), and 
multiplying the figure by the number of animals grazing in a 
year, an approximate value of the annual grazing right would 
be obtained. In all cases the first step is to obtain tlie sum of 
money that represents one year’s average exercise. 


The next step is to capitalize this unit value. To do tLia 
scientifically, would involve the consideration of wbat is the 
proper rate of interest which a valuable easement, regarded as a 
hind of property or investment, may be taken normally to 
produce; just as we know by experience what rate of interest 
can usually be got from house property, from investment in 
public funds, from agricultural laud, &c., &c., on a general 
'average. That being known, it is a matter of arithmetic to 
calculate the capital value, or, in other words, to say‘'how many 
jears’ purchase ” (of the annual value) should be fixed.'^ For a 
long time to come, in India, it must suffice to lay this down 
more or less arbitiurily ; (we might assume (for example) that the 
H. H. ought to get as the rate of interest on the capital value of 
his right about the same as culturable land would give him ; 
this would be sufficiently liberal). In that case, something be¬ 
tween 15 and 20 years’ purchase (according to the quality 
of the grazing and the practical value of the right—greater 
or less, to the R. H.) might be adopted. 

Given the capital value of the right, we have lastly to determine 
^ certain compensation, the value of which will be a just (and fairly 
iberal) equivalent. If it is land, it will be best (in order to simplify 
calculation) to value it as if cleared and ready for the plough. If 
costs will be incurred in clearing, they may bo provided for by 
giving a lump sum of money to cover all initial expenses of 
2 cultivation. The land will also in future, be liable to 

m levenuo and cesses. It may be that the Conti’olling Revenue 
loiities will consent to remit these (in revenue language the 


miglit 1)6 calculated by ascertaining the cost of stall-feeding, and 

Iwhieb i« 1 • '‘l’Pro‘>ehii!g the cost, ac -ording as the grazing 

IS heing valued) is better or poorer (see p. 383). 

The fonniila is C = —^-; where C is the required capital value ; R istho 

interest Let us suppose a greozing right 
aiiuual value is 24 ; and we take 5 p. c. as a proper rate of interest : 
then 0 _ 24 X 100 

-- — ^ 4 gQ or, in other w^rds, we take 20 yoars’ purchase 

of fi ^ '' 

annual value to give the capital value (see p. 883). 
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grant will hG inuu/i), if not, then the capitalized revenue chaige (at 
the same number of years’ purchase) must be deducted fiom the 
total value of the land; and this will result in so much larger an 
extent (in area) or some superior quality of land, being requisite. 

In valuing land, wo can have recourse to comparison with the 
(possibly ascertainable) value of similar land in the neighbour¬ 
hood. But most commonly it will be necessary to calculate a 
fair money value per acre for the crops (of oidinaiy land) that 
can suitably, and will according to custom, be grown (deducting 
the costs of production, and the land revenue and cesses if these 
are not remitted). This is the value per acre according to yearly 
average return; and the total or capital value of the land per 
acre is found by multiplying this produce value by a certain 
number of years’ purchase, which may be from 15 to 20 (land 

rarely sells for more).^ t i -a. u 

If this sort of calculation is not practicable, then I submit that 

we must waive all questions of logical accuracy or real equiva¬ 
lence, and adopt such a general rule as is contemplated by the 
law of Saxony which lays down" that “ the plot of land given in 
compensation must be in extent and capability, such that the 
grantee can get olf it (an annual) yield (of whatever land of crop) 
equal in value to the calculated annual value of the rUiht ’’ which 
is being compensated; (i.e., if the right yields what is represented 
hy a money value of 10 Kupees a year, the land must also bear 
crops giving a net yield of Res. 10.) No doubt, in theory, this 
is not an accurate rule; ^ but then accuracy is, under existing 
circumstances (and will be for many years to come), unattainable 
in India and the Colonies. In all cases, a good deal will depend 
on locality, on land being generally more or less prolific, and 
more or less desirable and in demand, as property. 

If a “ sum of money ” is given, it will obviously be that sum 
which represents the capitalized value of the right, the calcula¬ 
tion of which has already been explained. 


1 If the pi’oduce valuation jjer acre is known, we can at once tell how niaiiy 
acres will be needed to give a capital value equal to the capital value of the riglil. 
A crazing right at 20 Res. annual value is capitalized (say x 20) at Res. 400. Land 
0 vailahle has a rouglily estimated net produce value of Res. 10 per acre. Caiutalized 
(at say X 15) it is Acs. 150. Something under 3 acres would then be the coni- 

Law of March 17th, 1832, Art. 130. See Qvenzel, p. 216 ff, 

3 See remarks in Appendix A. (p. 384). 
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I would, however, point out, that a payment of a lump sum of 
money down, to an Indian peasant right-holder, is about the worst 
way of compensating him that is possible. He will have no idea 
of investing the money, but will spend it all in a very short time, 
or the money-lender will absorb it. I do not discuss the possi¬ 
bility of giving a sum in Government securities or deposited in 
the Savings Bank ; but it can certainly be urged that an annual 
payment, or other sum to he drawn periodically from the Treasury 
(of the Tahsil or Revenue Subdivision) is far more useful and 
lasting. It is clear that from the mention of a “ sum of money ” 
and also of “ other means ” and the wide discretion given to the 
S. 0., that there could he no legal objection to making a 
periodical payment. 

Under this head it might he possible to compensate in money by 
means of a I'emission of the land revenue payable on the person’s 
own agricultural holding. This would he in fact, making a money 
payment, but securing its being advantageously expended. No 
such arrangement could be made without the previous sanction 
of the Chief Revenue Authority. It may also be possible in 
some cases to arrange some delivery in kind, as a certain quantity 
of sawn wood, or a delivery of manure (in kind) in lieu of a litter- 
wght; but such matters can only just be mentioned as quite 
within the terms of the law. " 

Whatever form is adopted, the object ought to bo to give 
realizable value, i.e., something which practically suits the con¬ 
dition of the recipient, and is really a compensation to him for 
the right he gives up. 
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APPENDIX A. 

An Abstkact of the German Law regarding Eegulation (which 
INCLUDES Definition), and Extinction by Compensation 
(Ablosung) op Forest Eights. 

(I.) Regulation, 

Eegulation is, in Germany, considered as including definition; in 
other words definition is one of the processes of regulation. We have 
{a) General regulation ; (&) Special regulation. 

(«) General regulation” means that the exercise of rights is, in 
all cases and without any special request on the part of either side,* 
subject to certain general rules provided by law. Such general 
provisions affect : — 

(1) The Time at which rights may be exercised, e.g., prohibiting 

removal of produce during the night or after sunset; confining the 
exercise to certain days of the week, and to days that are not 
recognized holidays, so that proper oflicers may be on the "spot to 
watch proceedingsrestricting exercise to certain seasons of the 
year rights of litter {Streunutziing) which are only allowed 

during the months when the leaf-fall is most abundant, and therefore 
the litter can be obtained with the least injury to the forest-soil). 

(2) Place of exercise : e.g,^ establishing certain closed places where 

young growth, etc., is in progress {Scho^mngsfldchen), ' 

(3) Mode of exercise : e,g,^ giving a right to the forest-owner to 
have due notice when certain jirodiice is going to be talcen, that he 
may be able to supervise its removal : prohibiting the use of 
dangerous tools, as sharp iron rakes in collecting litter (which tear 
the soil and destroy seedlings), cutting tools or irons in collecting 
dead wood (owing to the temptation they imply of cutting wood that 
is not dead). It is under this head that they regulate the kinds of 
cattle that may be admitted to pasture: e.g,^ prohibiting goats as 
highly dangerous to the foi-est. 

1 It is, perhaps, hardly necessary to explain that whenever “either side” is 
spoken of, it means the forest-easemcnt-lioider on the one side and the State (or 
other forest-owner) on the otlier. 
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, (0) “Special regulation” applies to particular acts or restrictions 
requisite in individual cases, and which can be legally ordered 
when a formal apidication is made to enforce such regulation. 
In some cases it is compulsory; tliat is to say, either side may 
demand some special action or abstinence, and the other side 


cannot-object except as to details. If they cannot agree on what 
IS to be done under the circumstances which give rise to the 
application, the proper officials (of whom we shall speak presently) 
are to decide. In other cases, regulation under this head, ciiunot 
ho had unless both parties agree, or come to terms about it.* 
This kind of regulation consists in making certain arrangements 
about— 


(«) The object of the right ; 

(6) The area or site of c.xercise ; 

(e) The quantity or mass. 

As to (a) : there may be a demand for the exchange (Uimoandlung) 
of Olio kind of produce for another. The right may be, in its nature, 
defined to a certain kind of material ; but it can be eqtially conveniently 
satisfied by the holder taking something else, or something in another 
way which latter is more convenient (or less injurious) to the forest; 
then the exchange may be ordered.- E.g., the right is to one kind of 
Wood : but another will do equally well, and it is far easier for the forest 
to supply the latter: as where the demand is for firewood, and wood of 
t^ic kind A will do equally ivell as B, which the forest-owner does not 
Wish to cut. Here the change will be made by compulsory order, on 
the demand of the forest-owner, if he can establish the equality 
spoken of. 


Under this head comes the setting free (Freilegung) of one part of 
t le forest, when the rest is sufficient for the right-holder. This is 
one by official order (unless the parties agree). Sometimes it is 
^5'^anged without any payment, as it inflicts no kind of loss on the 
sometimes it is done by aid of a part compensation 

■^^S^^lation of the quantity, number, mass, cfcc., to which the right 
ig effected either by (1) the definition {Fixation) of the right, 
y (2) reduction {Einschrtinhung). 


*\voul^ ^ ^%ht-holder might object to something that the owner wanted, but 
holder if the owner would, on his part, consent to indemnify the right- 
eavryj, ^^rtaiu expenses which the latter thinks he would be subjected to in 

2 rpi .S.^tit the owner’s requirements, or would make some other allowance. 
das expressed in principle in the A. L. R. Theil 1. Tit. 19, sec. 20. 

werden Wirkxtngfar den BcrechtigUn aufmehr ols cine Art aiu^gcuot 

Idstin cillcmal diejeniqr. zu waklcii^ vjeleke dem cigmthumer avi wemgstexh 

Oder rmhtheilig J" {efr, p. 292). 
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(1) Definition (also called Feststellwif/) is needed in the case of rights 
originating in prescription, which has not defined the number of 
cattle, bulk of firewood, quantity of building wood, *fcc.^ A great 
number of rights in Geimany (unlike India) arc bestimmte, oi 
defined in their nature and extent, by the terms of their grant or 
charter. But prescriptive rights (and even some charter rights) are 
undefined. 

Definition is either ‘‘perfect” or “imperfect.” The former term 
is applied to firewood-rights, to pasture-rights and litter-rights (streu) 
in which it is possible to determine clearly, the Jdnd of firewood, the 
forrji (brushwood, billets, etc.), the 'unit of measiire and the 'yearly 
quantity; or the Icmd and number of cattle and the season of graz¬ 
ing ; the weight or number of cartloads or baskets of litter of each 

kind. 

Imperfect definition applies to rights which in their natuie do not 
admit of a fixed uniform annual demand : such are rights to building- 
wood, which vary according as the house or shed requires total 
reconstruction or only repair j and the exercise of the light con¬ 
sequently depends on an estimate of actual requirements for 
the particular occasion, as to size, kind, and form. Here it is only 
possible to lay down certain features and conditions and limits of 
the right. 

(2) “Beduction” applies equally to fixed, and to undefined, 
rights ; but is demandable only in the case of inahility of the servient 
forest \ W ald-unzxdilnglichheit) : that is to say, where the state of the 
forest is such that all the rights (including the owner^s right of 
participation) cannot be satisfied. 11 is, in fact, a rule on the principle 
of the well known Art. 65 of the French Forest Code which allows 
of rights being always reduced “ suivant Vetat et la q^ossibilite des 
foretsF 

This reduction can be demanded, under the German law, in the 
case of inability of the forest, provided the fiiilure has not been 
brought about by excessive working or bad management on the part 
of the ownei* (in which case lie would have the reduction on qxtying 
compe 7 uatio 7 i). It is also a condition (in the case of reduction of 
wood-rights) that the forest-owner must abstain from ail sales of 
wood out of the forest during the period the inability lasts. 

The reduction has to be efiected by a proceeding in Court or witli 
the aid of arbitration.^ 


1 See Danckelmann, Vol. I. p, 78: there are some special details and exceptions 
which do not atiect the general principle stated. It will he asked Imo the desired 

reduction is calculated. The formula of calculation is a; = x : where 
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Under the head of regulation, comes also a quite special procedure 
(in certain cases) for combining the right-holders into a sort of 
syndicate or group, regulating their interests for the common 
advantage. I do not think it would be useful to go into this 
subject. 


(II.) Com 2 )ensation or buying oxit. 


The process of getting rid of burdensome rights by compensation 
{AllOsung) demands (1) determining the quantity or amount, as 
well as the money value, of the produce derivable annually from the 
right, and this money value (of one year’s actual or average yield) 
may have to be capitalized; (2) determining the form, as well as the 
extent and value of the compensation. 

But it lias to be further considered that the process of buying out 
may be (a) by consent or (h) compulsory. It may also be partial, 
ie., may affect some of the right-holders, or a part of the right (on a 
part of the servient estate) or the whole. 

The law looks at the rights with regard to their relative impor¬ 
tance, and accordingly enacts what rights can be com 2 Juhonly bought 
out, and what only on consent of both sides. The provincial laws 
differ in this respect; each basing its own provisions on a review 
of the local circumstances and priblic policy. 

Under compulsory buying out, come certain cases where the State 
will undertake it (Amtsablosung) without the demand of either 


is the full (lenunul of the individual right-holder according to his “ actual need,” 
or his defined title : JFc is the total po.ssiblc yield (for tlio kind of rights in 
question) of the forest. B is the total demand of all right-holders (of the kind in 
question) added together: x is the reduced quantity, number, A:o. which can be 
supplied in each case. Suppose a firewood right. A right-holder has, let us say, 
accoitlin" to his full title or actual need, a demand (for the year) of 135 cubic feet 
of beechwood billets. Another has 200, a third 145, a fourth 150. Then h will 
be (in each case respectively) 13e, 200 , 145, 150 : L will be 135-1-200-1-145-1-150 
~630 (cub. ft). Suppose tlien that the state of the forest is such that, by caleu- 
^utioii of experts it cn/t only yield a total of 490 cubic ft. of beechwood siiit- 
■•'blo to these rights; acconlingly, IFe = 490 c. ft. Then by the formula (in 

fbo case of the fir.st light-holder) ,v=135 x : fbat is to say the (reduced) 

I’ight-holder must be content with 105 cub. ft. instead of his full 135 ; and so 

“II in the case of each of the others. on, c 4 - • i i 11 t 

Or apjdy the same principle to a grazing right. The first right-holder has a 
(full) right to oraze 25 cows. Let ns suppose that accoijlingi to the tables, or 
“luuion of exiierts &c , these cows require 75 acres (in the particular forest 
Concerned) for tho’ir adequate pasture. .Suppose further that (B) the total of 
•^’glits amounts to 375 cows requiring 1125 acres : and hutly that owing to a hro 
some other cause, the forest has only (175 acres available for grazing.^^ Hero 

reduced right of the first holder (with 25 cows) will be :-x = 75 x ^^^ 5 = 45 
(iicres). Then the right-holder can only send fn 15 cows to 45 acres ; and so on 
^ each of tho others. 
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party.^ For our purposes it is euougli to regard compulsory buying 
out under the ordinary conditions of forest property. It is applicable 
where the law allows either side to submit a formal demand for it. 
Provincial laws differ as to the (piestion when one side, or the other, 
or either of them, can inititatc the demand {provolcation). Some 
rights can only be bought out if tlie owner demands it; others only 
if the right-holder initiates the demand ; others if either side makes 
the request. The formal treatises therefore proceed to consider :— 

(i.) What rights can be compulsorily bought out? 

(ii.) Who has tlie right to made the demand {provolcations-recht) ? 

(iii.) The mode of valuation 

(iv.) Form of compensation {/[bfinduiigsmittei). 

(v.) The Courts and officials entitled to act. 

(vi.) The procedure. 

There are a great variety of provincial and general laws, ordinances, 
«fcc. : they are enumerated in DancJcelmann, Vol. I., and the abstract 
of them fills from p. 87 to p. 117. 

I can only notice the generally applied immiples. Obviously where 
there is a consensus of adoption, the principles will be all the more 
worthy of our consideration as practical and reasonable in themselves. 

It is assumed throughout the remarks which follow, that we are 
dealing with contested cases. Where both parties agree, there is of 
course no question. 


(i.) WiMt rights can he got rid of compulsorily ? 


In theory the law has to consider and hold the balance between the 
total advantages to the public welfare arising from the cxereise of 
the rights, and flio total disadvautago (or in other words, the total 
advantage which would result from their cessation). Tl.erc may ho 
cases where the value of the forest and its direct or indirect utility 
<or both) are so overwhelming, that the importance of grazing and 
woodcutting rights is small in comparison. But, in other chses, the 
agricultural aud social conditions may he such, that grazing and <dher 
rights aro well-nigh indispensable, or are of great imiJortanco com- 
paicd \\Jtli the benefit obtainable Ijy tlic more perfect cultivation and 
development of tl,o forests which would be possible if rights were 
removed. The law may therefore (cither absolutely or conditionally) 
refuse to allow rights to be got rid ot; or may (absolutely or condi¬ 
tionally) require or permit it. 


Thi.s 1 .S quite exceptional and applies only to particular cases in which pro¬ 
ceedings are taken for coiisoMaimg scattered holdings hv way of remedy for au 
.evil winch the old historical couditioiis of landholding brought about. 
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. For example : some rights cannot be got rid of, they arc of 
absolute necessity; the dominant estate could not exist or be made 
use of without them ; sometimes a right to water cattle at the 
only water source in the neighbourhood, is absolutely indispensable). 
Or again, tlie right may offer no kind of obstacle to the proper 
utilization of the scrAuent estate; and here the expropriation may be 
disallowed except in some special case of partition, &c. Grazing 
rights and other produce rights can hardly be pi’onounced to be 
indispensable: ^ but they may be of very great importance, and so 
their expropriation may only be conditionally allowed. 

Let us turn to the cases where, for one reason or another, the law 
has recognized (either absolutely or conditionally) that the buying 
out should be enforced if asked for. The first question is. Who is the 
person entitled to ask that the right should be dealt with ? 


(ii.) ^Yho has the right to demand ? 

The Prussian law allows the demand {Provolation) to come (in all 
cases equally) from either side; ^ hut according as it proceeds from 
one or the other, there may be a right to the other side to choose the 
form of compensation.^ In Prussia, if the right-holder demands that 
his right be bought out, then the forest-owner has the choice whether 
the compensation shall be based (a) on the value of the yield of the 
right to the right-holder, or (6) on the value of the profit or advantage 
which the owner Avill derive from being free of the right. (In the 
latter case, if on inquiry it turns out that the owner’s advantage will 
be practically nil^ it will not follow that he will get free of the right 
on paying nc^thing or a nominal sum ; but ho must then give Up liin 
aitompt to get rid of tJio right, or at any rate oiler to pay the right¬ 
holder on the other })rinciplo.) 


(iii.) 21ie mode of valuation of idghts. 

Valuation (of a right)—in its whole extent and meaning—-includes 
tho ascerlainineut (1) of the exact amount of the produce of the riglit 
from its uoi’mal oxcrciso yearly or iicriodlcally (as its nature may be) 
Ht the timo of tho i)rocoGding; (2) the annual or periodical value of 
this yield; (3) this total value when capitalized into one sum. 

The right is spoken of as the '' soU-hahen'' t.e., what the R. H. is 

^ It being never theoretically or absolutely impossible to feed * cattle in stall, or 
^ buy wood, or manure. 

3 m|”^®.^thcr laws define wliicli side can begin, in the several kinds of right. 

I.- j “®,^lght of choice is sometimes made available onh" in the case of certain 
itinds ot rights. ' 
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entitled to (soil) (as determined by the terms of his right or as the 
result of its definition by legal proceeding), and what he can have 
Qiahen) with reference to the capacity of the forest yield; and the 
books speak of the yearly produce as the “ sollhaben- Rente ” and the 
capitalized value as the “ sollliaben-KajoitaV^ ^ 

Bearing in mind the two bases of calculation last spoken of (R. H/s 
profit, and owner's profit), the books proceed to discuss the valuation 
of rights of each kind, first on the one princii)le, then on the other. 

The net value required, is in theory the future value, because the 
R. H. is to be compensated for what he will lose in the future; 
nevertheless in practice, the past exercise of the right is looked to, as 
often affording a useful standard of what the normal exercise is, and 
would be if continued. Questions of price and costs of production 
often cannot be ascertained in any other way. 

(1) The first step is to fix the amount of a year's material or pro¬ 
duce, for which a money value has to be found. There are some rights 
which are not, however, exercised always and uniformly year by year ; 
but (as in tlie case of building-wood rights) only from time to time at 
regular or irregular intervals, and then with varying quantities; but 
the supply can be reduced to the form of a yearly average, if need be. 
And as the amount of produce normally received depends on the 
condition of the forest as well as on the R. H.'s title, therefore the 
amount has to be differently determined under the conditions (1) of 
the servient forest being able to satisfy the right in full, (2) of its not 
being able. 

Where the quantity depends not on the terms of a grant, &c., but 
on the “actual requirement” of the dominant estate (or ..personal 
R. H.), reference is made both to the terms, the actual need, and the 
average past receipts. When the actual need is considered, a q uestion 
often arises as to the R. H. having some otlm- resource besides the 
servient forest, in which case the whole need cannot be treated as 
burdening the forest^owner, and as requiring compensation from him." 

If the forest is incapable (without fault of the owner) then the 
reduced right (p. 378) is what is considered. But as the forest is 
under proper measures, recovering more and more, up to the condition 
when it will again support the full right, the right may have to 
be calculated as gradually increasing (up to its full figure) for a whole 
“ forest period,” or an average taken. 

(2) i he annual (or other) average total quantity of produce has now 


1 The capital (C) is always the sum total which will, at a Riven rat 
interest ja-oduce a sum (or income) equal to the yearl^ value (R). So 

^ ^ ^ ^ ‘ 

" This is explained in a note at p. 292 (Relation of R. H. to forest-owner). 
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to be represented in money. There is sometimes a known market or 
selling-price for the material. An average of the prices for 5 years or 
more (according to convenience) is taken 3 but prices of years of war or 
famine are excluded as abnormal. In the case of w'oocl, prices for 5 
yeai*s are often sufficient, as such prices vary slowly; if it were 
grain, the prices for 10 years Avould be better, because of the (usually) 
greater fluctuation. When the material is such as is not a market¬ 
able thing, then resort is had to comparing the known value of 
other articles of a similar kind : or to a calculation of the value of the 
right by a comparison wdth what othei means of supplying it would 
cost. (For example in valuing the gmzing of a cow for one year, we 
might find out what it would cost to buy cut-grass, or ^Yhat the cost of 
stall-feeding Avould be, which is saved when the animal grazes in the 
forest.^) 

Multiplying the total quantity for one year as calculated out, by the 
unit price or value determined on as reasonable, w^e have the yearly 
value. And from this any (annual) costs of procuring the material or 
W'orking the right, which fall on the R. H., will be deducted : (such are 
the cost of keeping the necessary herdsmen, the expense of cattle bells, 
cost of labour and transport, in getting home wood, ttc., all of which 
fall on the R. 11. and naturally diminish the value of the right).- 

(3) Tlie net yearly value can be capitalized, by considering the capital 
sum or value which (at a rate of interest to be determined on) will yield 
an income annwn equal to the net yearly value of the right. The 
important point here is to determine ivliat rate of interest shall be 
selected. In some laws, the knot is cut by a simple direction of law 
to adopt a specified rate ; or a certain number of years’ purchase— 
(often 20 years) is selected.^ J need hardly explain that to speak of 

20 years’ purchase ” is only a short and practical way of saying, that 
the value of the right is such a sum as will, at compound interest at 
5 p. c., yield a money income equal to the calculated annual value of 
the right. So ‘‘25 years’ purchase” means the same at 4 p. c. 
interest. The whole discussion as to the most correct rate of interest 


^ Or witli a right to dead and fallen wood (for fuel) we might find out the 
normal piice of 100 cubic feet (or other unit) of regular firewood, and calculate 
that the dead wood, being inferior, was worth J or J of the value of solid billets or 
split wood. 

- Sometimes there are special terms of set-off, as where ifie cattle grazier gains 
for his farm, the manure which would otherwise be lost to liiin by being dropped 
in the forest when the cattle went there to graze. This might have an appreciable 
value. ' 

^ This rule is criticised on the ground that it supposes the pric<j of the article 
produced by the right, to remain constant. If it were building wood, this would 
t»‘nd to lise. But as a matter of fact in selecting the price to he used in calcu¬ 
lating, a fair average price is made use of, which iu itself obviates practically, 
any prospective loss. 
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to be mtido use of, I must pass over. Those curious on the subject, 
can consult Dr. Diinckelmann (on tlie general principle, in Vol. I. 
pp. 149-157 ; and Avith special reference to calculating value of 
l^eriodically exercised building*wood rights and with reference to 
altering values of wood, in Vol. IT. (head Bau-lioh"). I may 
mention, however, that the reasoning is based on the considera¬ 
tion that average or usual rates of interest vary with the dif¬ 
ferent subjects dealt with, and the kind of security. We speak of 
a general average rate obtainable from money invested in the public 
funds, another as obtainable from house property, another from 
agricultural land (meaning that the average normal results of farm¬ 
ing operations represent a certain per-centage return on capital value). 
Forest property has its own average money yield regarded as a per¬ 
centage on the capital value of the estate and its growing stock. 
High forest represents a large capital and small interest. Coppice, with 
a shorter rotation, represents a smaller capital and larger interest. 
In Germany especially these differences are important, in considering 
the form of compensation : because it may (as we shall see) take the 
form of land, or of a yearly payment, or of a capital sum of money.^ 

But I must hasten to notice briefly the other basis of valuation 
(p. 381), viz., the profit which will accrue to the owner from the 
extinction of the right. If it is the right-holder who demands to 
be bought out, it is held only fair for the owner to be able to 
say : “ I do not wish to get rid of your right, but if you desire it, 
then J. can only give you tlic value of the benefit that will accrue 
to me; if not satisfied with that, keej) your right in exercise and 
forego asking for compensation.” I have already noticed the.general 
rule that if, this method having been chosen by the owner, the profit 
to him turns out to be nil, he will not get the right bought out for 
nothing, but will hav, to give up its commutation. And I have 
further to add, that in no case will the right-holder be allowed a 
sum in excess of the value of his right, even though (conceivably) the 
profit to the owner, by getting rid of the right, should exceed the 
value.* 

The profit to the owner may be either direct or indirect. It is 


• In India for a long timo to come, it would be impossible to go into niceties 
of tla.s sort-much as they may affect money calculations on me large S! 
■\\e can only calculate a fan- value of any right, and must adopt so Wral a 
standard as \\oidd suffice to discount, so to speak, various objections as to possible 
rise and fall in luture pnees, and the like. And we should always have to be 
content with a certain number of years purchase” to be fixed by rulo ; cither 
ono for all classes of rights, or one or two differential rates for broad classes of 
riglits. 

2 For obviously if snob excess appeared, it would only show that the forest- 
owTier was justified in asking to he relieved of tlie right; it would not entitle the 
right-holder to be over oinpcusnted. 


GERMAK’ LAW—MODE OF COMPEXSATION, 

hcii {e.tj.) the building timber tp which the right-holder 
would otherwise be entitled, remains with the forest-owner, so that he 
can sell it himself and pocket the proceeds. It is indirect, when, 
owing to tlie cessation of the disturbance, risk, injury to soil, and 
other obstacles involved in the working of rights, the forest improve.s 
iu character, and is perhaps more cheaply managed (not so much 
fencing, or so many guards required, &c.). Release from a litter-right 
{e.g.) could only be of this character. The forest-owner would not, of 
course, sell the humus and dead leaves nor scratch them off the 
ground for his own farm, so he would derive no dii'cct profit; but his 
soil would remain covered, his seedlings Avould not bo exterminated, 
nnd after a certain term of years the improvement iu the general 
state, and even appearance, of the forest would bo noticeable ; blank 
spaces would close up, and in the end, the timber production would be 
considerably increased. It is a question of the facts and circum¬ 
stances of the case whether there is a direct or indirect profit,* or 
indeed any appreciable jn-ofit at all. 

In a case of direct profit, the produce of the right v. ill usually have 
a distinct value, which can be calculated out for the year, and then 
capitalized. In the case of indirect profit there are difficult questions 
of calculation which I do not think it useful to enter upon. If neces¬ 
sary, reference may be made to Dcinclcelmann (Vol. I. p, 164 ff,).'^ 




irect 


(iv.) Form and mode of compensation. 

The principle on which the choice of means depends, is, that what- 
cxei the means in themselves may be, they must represent (under 
the circumstances of each case) a practical, realizable, value which is 
a fiiir equivalent for the right extinguished; or (refendng to the 
istinction above made) it must produce an equivalent to the loss 
of the right to the dominant estate, or to the benefit to the servient 


to in a normal forest with a fi.xed right to wood of a certain kind 

dirnnf i there is no indirect profit from getting rid of the right, only « 

coiili to the extent of the value of the wood which the owner of the foiW 

other cases (as that in the text) there is only an indirect 
in othei’s, something of each. 

ov.'nei^ b'eiierally, tliat the method of taking the benefit to the 

\ 1 calfulation, Ciiii only be applied iu a few cases, where the 

T>lcntv f*iiijurious (r.c/. grazing in higli forest with but few cattle and 
honofh of great value : where in fact the hidircct 

WliGi- direct, but is less than the value of the right to the K. H. 

i‘akin^ Y'o nght is very injurious a litter-right of the kind which involves 
Proiit tn li method tliough possible, is of no use, because the direct 

^0 the Vfoxdd not sell the humus), an-i the iiuiircrt bencHt 

that ' exceeds the value of the right to the U. IT. ; .and 

‘"^^^^htlv latter amount can he claimable. ^Vhere the right is but 

l^ecaiig?. i^!=ielf very valuable, the method is also inapplicable, 

'^'^Y^irect profit to owner from its extinction is ajmost nil^ and the 
i oht, though considerable, is exactly the same as the value to the K. II. 
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estate, consequent on the extinction, accoj-ding as one or other of 
these two bases of calculation is selected. 

The kind of compensation selected^, must be adapted to the 
working circumstances” and character of the estate (or person) to 
be compensated. It would be of no use to offer a cottager who 
has to give up a grazing riglit, a plot of timber-forest which he could 
not utilize unless he could sell it outright—you must not, in fact, 

‘‘ offer him a white elephant.” Nor under any ordinary circumotances, 
could the form be such, that it could be valuable and useful only on 
condition of entire change in the R. H.^s hitherto usual means and 
mode of living, or managing the dominant farm or other estate.^ 
Indeed this is involved in the first requirement that the value of the 
compensation should be practically realizable. If a piece of land is 
given, it must be of such a kind that the particular person taking it 
can utilize it and be able to derive the value contemplated.” 

When land is given, part of the forest is cut off for the purpose ; 
therefore it is one of the conditions of selecting this form, that the 
remaining forest is of sufficient extent to be properly managed. And 
generally whatever form is adopted, it must be one which, under the 
circumstances of the case, tends to maintain general well-being and 
progress, and will not compel or invite a lowering of the style of living 
or tlie standard of agricultural working. 

Compensation takes the form either of a capital sum, or a yearly 
payment (rent) — 

'LA plot of agricultural land, or land to be cleared 
and brought under the plough. 

2. A plot of forest—to be kept as such. 

3. A plot of land adapted only to some special purpose 
(turf, growing reeds, etc.). 

4. A sum of money in the lump. 

In kind yearly delivery of com, wood, ic. 

In cash :—yearly payment of money. 

On these forms in general, it is to be observed that in the case of 
private owners, compensating by a yearly payment in kind or in 
money, is not exactly a freeing of the (servient) estate: the right 
ceases in its original form indeed, but the yearly payment becomes a 
substituted chai^m on the estate. 

There are various laws wliich fix, to some extent, what form of 

1 ''IFckhc chic Vercindcrung dcrganzr.n hishengen Art des Wirihschaftslctrielcs 
dcs Hau'ptcfnU mlhigmacht.^' 

2 E.g. a ])iecG of hind might he adapted to give valuable prodnee with the aid 
of skill and a large capital cxp'Oiidituie in plant and tools. Tlii? vould bo usele.s.s 
to a peasant It. Ji. wlio could only bring to tlic working the usual ploughs, cattle, 
familyhibour, potty capital and resciirces, ordinarily possessed by men of his class. 


I. Capital. ( 


II. Rent 

(annual or 
periodic). 
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compensation is to bo givciij or in 'svhat cases, and under what cir¬ 
cumstances this or that form is to be selected,^ 

(I.) Capital Com 2 )ensatioiu 

The books discuss tlie general advantages of the Landahjioidung : it 
may enable the II. PL to produce for himself, what he has hitherto 
had to get (under restrictions perhaps, more or less unpalatable to 
him) from another estate. It may tend to the more equal diffusion of 
the advantages of land-ownership, and make the compensated R. H. 
more independent, and more settled for life.” 

The land, if available, is contemplated (wliich would not always be 
the case in India) as a part of the servient estate, given up altogether, 
in full proprietary right for the purpose of compensation. It must 
therefore be itself unburdened with rights. The land may be of the 
several kinds already mentioned. Practically land for agriculture is 
mostly in demand. And it is likely that there will be some expense 
and labour requisite to clear and prepare the land (and there may 
be a land-tax to be paid or other charges, e.g, costs of making or 
keeping in repair, drains, fences, roadways, &c.). These are all so 
many reductions in the practical value of the land. P'or facility of 
calculation, therefore, the land is usually calculated as if free from 
such charges; and then a separate money allowance is handed over 
to the person taking the land, suflScieiit to cover all these items. 

(1) If it is proposed to cut off a certain plot of land and give it up 
s-s compensation, it is a first question whether it is economically 
advisable to clear this bit for cultivation or not. For it may 
he that the land is valuable as forest but will give a poor return to 
the plough; iu that case the bit will not serve, unless indeed it is 
intended that the bit cut off shall be kept and managed asforesO 
I pass over the detail of what is to be done if the land destined for 
agriculture, has on it a stock of young growth (poles, <fec.) or perhaps 
•of mature timber—which will have to be cleared off. The clearing of 
young growth will represent a loss—as most probably circumstances 
^vill not allow the claimant to wait all the ycai'^ while the young 
stock is reaching maturity. On the other hand, if the proprietor 

See Danckelmann, Vol. I. p. 178. Souietinies a right of choice exists, 
If started the claim to commutation (p. 38). 

\v*ii ^ claimed, the owner may have the choice of means—whether he 

In money ; if the owner demanded, then the IL H. clqioses. It is 

imd in Germany that the forest-owuer generally prefers to give monoy, and the 
a. prefers to get land. 

^ Danckelmann, Vol. I. pp. 175-7. 

tin presently iu what cases alone /omi land is suitable as compensa- 

1 great majority of cases, where land is the fornwselected, it is 
c laud that, the person compensated will require. 
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has to clear off mature ^s'Ood, he cannot do it in a moment;—a delay 
of from 3 to 5 years is usually arranged, and during that time the 
owner pays a rent to the expectant transferee for the use of the 
laiid.^ 

To ascertain all these matters, it is necessary to have plans of the 
estate, and to draw up proposals for locating the lands to bo utilized 
for compensation ; to determine what each plot is best suited for; to 
determine the value of the plots. It is here necessary to consult 
and employ experts; and the books contain many details, which it 
would not be useful to reproduce. But I may remark that land can 
be valued either with reference to a known market-price per area-unit 
for land of the same kind, extent, situation, and advantages; or it 
may be valued according to its annual net-yield (after deducting costs 
of production).- Counter charges for land-tax, Ac. are not included 
(as I liave said) in the valuation, they are separately accounted for, 
and allowed in money. The “ market value is not however often 
applicable, because it is so difficult to find exactly similar cases for 
comparison. It is therefore most usual to judge by the yield- 
standard {Ertragsicerth). When this is calculated, and a value obtained 
per hectare (or other area-unit), the capital value is determined with 
reference to a proper standard of interest-rate, or to a usual number 
of years' purchase, applied in land valuation. Such an area of land i& 
then awarded, as that its capital-value is equal to the capital-value of 
the right (as calculated on its own proper basis) or, 

Area=: value o^-ight 

Capital value of land-uidt 

i)r. Danckelmann (1. 18/) remarks on the widely prevalent error ''' 
of supposing that the plot of laud to be given, is always a plot whose- 
annual yield-value is arithmetically equal to the annual yield-value 
of the right (^.,< 7 ., as if a grazing right for 30 cows—the value being 
600 marks a year, at j;cr cow—were necessarily to bo compen¬ 
sated by a plot of land of 20 hectares, whose yield at ZQm. hectare,. 
is also 600 marks). He argues that equal yearly incomes (or produce- 
yields valued in money) do not always imply equality of value in the- 
capital. It depends on the rate of interest applied, and tliat again 
depends on the greater riskiness, or stability, and the general 

o 

^ Where there a stock of young {itnrcifc) trees, the chiimant must either 
give up the attempt to get the laud, or submit to a charge for the loss occasioned 
to tlie forest-owncr--occa.sioned, i,e., by the premature cutting, whicli will bo 
greater or less according us the gi’owth. has some market value in its present state* 
—more or less : IJr. Baiickeliuann lias some ratlier elaborate coiisideiatious about 
tliis allowance (veiiust rente)^ see Vol. 1. p. 207--3. 

2 Ic. the annual value will = total produce of the year in kind x the pricfc 
per bushel (or other unit of produce) mxnus the costs ot production. 
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tlosirability of tbc form of■ capitti]. A right of user in a forest 
(regarded as a kind of property in itself) is never so desirable or so 
sbible, as a frecbold right of ownership in laud; and the valuation of 
cither is conducted on different principles.' You have there¬ 

fore to calculate separately (each on the considerations special and 
proper to it) the capital value of the right, and the capital value of 
tlie land, and compensate one capital by the other. 

By way of c.vaiuple I may take the following case—the values arc of 
coiirse purely arbitrary, but will serve to show my meaning;— 

Suppose a right X. has an uniform annual or average yield valued 
at X15, and that the Forest law, or the general equity of the case, 
deteimines that this sort of right is to be capitalized by taking 20 
}cars purchase of the annual yield : that is the same thing as 
applying a standard of 5 p. c. compound interest. Then the capital 


^alue is In x 20 —£300 (or .£15 x ^-^- = £300). Next suppose a 

plot of plough-land having a net annual yield in produce valued at 
•i^lo per acre. According to the erroneous method alluded to, one 
acre would be given as compensation, becatise either land or right 
would yield .£15 annually. But if we proceed to value this laud 
according to the usual standards of capital value applicable to 
agricultural land as a class of property, we should find (let us say) 
that .such land usually sells at no more than 15 years’ purchase of its 
annual rental or net yield. The capit.al value of one acre would then 
he £225, and one acre woulil, in capital value, not be the equivalent 
of the capital value of the right (£300). It would be necessary to 
give I J- acres of such land as a just compensation. If again plough¬ 
land (of the kind) were so desirable tliat habitually it was .valued at 
0 years’ purchase, the capital value per acre would bo £450, and 
nearly -J-A of an acre would bo the sufficient compenstition. 

( 2 ) One of the forms of land-compensation recognized, is to give a 
plot of land,—part of the forest, to he kept and med as forest. This 
nrm of compensation is however only useful in exceptional cases. If, 
or e-vample, a plot of high forest were given over to a peasant right- 
loldcr as compensation for his right, he would necessarily desire at 
ouce to cut down the trees and convert them into money: so that, 
oconomically speaking, we should be giving him a money compensation 


hohipv greater (general) value of a freehohl in land, it is obvious that the 

luui'li ^ light el user, cannot, do what he will, bj' .skill, exertion or econoinv, 

skill ^ h'c value of the right : but the free owner of acres can, by gutter 

Valu’> attention, continually improve hi.s ]nopcrty and raise its annual 

he foi’i market price. It is owing to dillerenccs like these, that land may 

Vain, Command one number of years purchase of its uentul, and rights bo- 

''"‘ued at another number. » o 
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only in a very wasteful fomi. Only the State or permanent Coi- 
pomtions or lai'ge owners, can i-eally deal properly with high-foiest. 

It may he then briefly stated that an area of i^o?rs<-land 

(fl) Only serves in compensating wood rights . 

ih) Only in the case where Corporations, Communes or Institutions 
arc the K. H. to be bought out. 

(c) And then only if there is legal provision for making the trans¬ 
feree manage properly and conserve, the forest grant. 

{d) A forest plot can never be made use of, which in its existing 
position is wanted as “protective forest. 

(e) Not only must the plots cut off not diminish the area of the 
remainder so as to leave it too small to be properly manageable, 
but the compensation plot must be itself of a size to be manage¬ 
able as forest. The limits of this requirement cannot be stated 
exactly. Some laws have attempted to lay down .30 mm-rjen (7‘66 
hectares) as tlie minimum size that is “ workable as forest. 

In the (rare) cases where “ Wald-ahfind%nui ” is a suitable form 
of compensation there arc technical rules for valuation, which 
would not be \iseful to us. 

(3) In some special cases, rights can be conveniently compensated 
with plots of land that are neither fit for the plough, nor for forest. 
A grazing right may perhaps be compensated by a bit of land that is 
fit only for gi-azing or meadow land. Turf-moor may possibly suit, 
fuel rights ; or a plot producing sedges, reeds and rushes, may satisfy 
certain litter-rights (streu). I do not think it necessary to say more 
on this head. 

(4) Payment of a capital sum in money, needs no remark. It con¬ 
sists simply in paying in the) lump, the capitalized value of the 
right. 

(II.) lieiit or Periodic Payments. 

Payment in kind would rarely (see p. 375) come into use in Indian 
Forests; it needs only a passing allusion. It consists in giving a 
yearly quantity of some kind of wood, or say of rye to feed pigs (in 
compensation for a right to feed them on beech mast in the forest) or 
a supply of itraw or other farm litter in lieu of forest “ streu.” 

I’ayment m mohey may be of a capital sum (above alluded to) or 
in yearly allowances. The former is preferred by the forest-owner, as 
it leaves his estate uudiminished in extent and yield capacity; whereas 
giving land-compensation reduces his estate, and giving a yearly pay- 

1 Tl’.e remarks on thi.s (Vol.*I. j'. 218) arc w-ortliy of attention : usually a 
larger area would be required for l.igli-forcst numagemeut than for coppice. 
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ment subjects it to a continuing charge. Money is always an admis¬ 
sible foim '\\licrc tlic produce of the right is one that can be dispensed 
A\ith; and sometimes even where the produce is in itself indispens¬ 
able . ejj,^ in tlio case of rights to gather fruits, mushrooms, &c., or 
to feed pigs on beech-mast or acoiiis : money is here just as useful; 
at all events it directly enables the R. H. to supply his W’ant in some 
other w’ay: he can, easily find some other food for his pigs, if he 
has the money to pay for it. Sometimes (but not always) he can 
buy manure to use instead of the forest humus and leaves. Some¬ 
times too the right may be in itself indispensable, as the right ta 
^vood; but wood can always be bought if money to buy it is 
available. 


Money compensation is of course always resorted to when land is 
not available, or not available of the kind required ; or where the 
law expressly requires it: or where there is a right of choice, and 
money is chosen.^ In the German law", they distinguish yearly 
payments {Itent^ as ‘‘fixed” and “variable,” “perpetual” or “for 
a term.” - Wliere ]*cnts are peiq)etual they constitute a special form 
of compensation : but in some cases they are liable, at a subsequent 
date, to be converted into a capital {ahloshare liente) ; in that case it is 
in reality only a case of deferred capital payment. The sum payable 
as ‘ fixed ” rent is the yearly sum which is equal to the interest (at 
a given rate) of the (sum assigned as the) capitalized value of the 

right. (R = C X In that case it represents the permanent 


average yearly profit from the right. If the rent is “ variable ” (bxit 
some laws do not allow- it to be so) the amount is fixed from time to 
tune, for periods, with reference to the yearly amount of the produce 
as valued at the successively increasing or falling market i)rices. 


(v., vi.) Officials and Proced'iire. 

These aro special to the different States in whieh the law applies. 
In Germany, generally, the result of former historical conditions of 
ngricultiu'al life has been, that land-ownci-ship was in a confused 
state : the old peasant laud-holders had their holdings consisting 
of strips of land scattered about — the relics of an ancient system 
which aimed at equality of advantage in the several holdings. There 
Were also many burdensome land-charges {Keallast) and otlfcr sources 

' See tlie difforciit laws in Danckelmann, Yol. I. p. 23C ff. 

lliere are also “ \ oUrentc" and ” Sliickrcntu’'; but these are not diirereiit 
inds ot rent, they refer only to cases where the whole right is compensated, or 
only part of it ;--as where a R. If. having grazing for 200 ^cows, is compcnsiitcd, 
01 150, leaving fifty to graze and taking a yearly payment in lieu of the rest. 
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of difficult^", so that a process of consolidatiug holdings and freeing 
tlie land of burdens, became desirable. To facilitate this, special 
legal proceedings were authorized, called .generall}’, “ Anstinandersei- 
zungen.'^ For these proceedings, the ordinary Civil Courts were not 
found suitable : so special officers were appointed and empowered 
to effect settlements by means of friendly discussion, compromise, 
arbitration, and the like. They were in short what wc sliould call 

Courts of Conciliation.'' Such Courts were naturally adapted also 
for the settlement of questions of Forest-rights, their regulation and 
compensation. In India, the Forest Settlement Officer acts very 
much like a Court of Conciliation : at any rate his widely eqidiable 
jurisdiction, ajid informally free procedure, enable him to combine 
the functions of a conciliator with those of a legal officer or Civil 
Court. In Germany, there are Courts with jurisdiction over the 
whole State (Landeshehordeti) j over the province cr district ; and 
over a “ circle ” or other smaller local jurisdiction. Of the first class 
is the “Minister of Agriculture, Crown Domains and Forests.” He 
has the ultimate control of all the executive proceedings and "cneral 
conduct of the officials in these cases. And for purely j^idicial 
raattei-s, the final Court of Control (for the whole kingdom or State) 
is the “ Oler-Tridntnal ” which hears the final appeals when they are 
allowed by law. 

In the province, the “ Genend-Kommimon’' is usually the superior 
authority. It is a Court consisting of at least five members (who 
must possess certain qualifications as to knowledge of land and agri¬ 
cultural matters) under a President; and before this Court, proceedings 
to regulate or compensate rights are instituted. In some provinces, 
the same functions are exercised by a “ department ” of the provincial 
executive government {Reijicrumis Ahtheilmuj) ■ but as these are 
e-xccutivc and administrative, authorities, they are 

assisted by “ ” to settle matters of law: the latter 

arc constituted with five or more members (like the General- 
Kommission). 

Locally, there are “special Commi.s.saries ” appointed to carry out 
on the spot, the directions of the Provincial authorities. They put 
mto^ form the proposals for the arrangements to be made; draw up 
the issues of law~if any-whidi may be in liisputc ; and they have 
power to rule, ad iiUerim, any questions as to present possession of, 
mterfermg with, or using, property; which orders must be obeyed 
until a final decision is issued by the proper authority. 

There is an appeal from the “ General-Kommissioii ” (or “ Sprveh- 
Kollec/iim;’ as the case may lie) to the Provincial “ Ober Laudes-CuHur 
(j'ericht ” (it used to be called “ Jimsions KoUegium ”). And where 
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fin-il Covirt is not final (as it is in some cases) there is a 

final appeal to the (State) Ohm-.Trihunal. 

nf.rcn nniit to notice that there are a certain number of 

v-ibint-^ appointed in local circles (/irefsc) who are experts in land 
, ^ ^giicuitaral matters, and who can be entrusted by 

^ e an lonties, with special acts and duties in the course of the pro- 
cec nigs, t ley may aid in friendly , settlements, make plans, and 
ui nis 1 reports on special points sent down to them by the Provincial 
au lonties m deciding cases or in appeals from the rulings of the 
pecia ommissary. These officers (^Kreisveiv-rdnete) are essentially 
expeits, they may act also as arbitrutora and referees. They arc 

travelling allowance, in each case, 
0 y xod salary. Experts {SackverstUndiye) of this class, only 
give an opinion, which maybe contested: but if they act as arbi- 
tv^tov^ {Schiedsrichter) their decision, as such, may be binding. 

bnviT f proceedings for the regulation or 

buying out of forest-rights are instituted before the Provincial Court. 

-iiiT Local (Special) Commissary to intervene 

in. ^ith the parties and formulate proposals. 

1 he Commissary can call in the aid of experts, either to arbitrate on 

tbrrv^ official opinion as to values, rates, and 

1 ve. There is an appeal to a Provincial Appellate Court : and in 
some cases a further final appeal to the State Court of last instance 
on points of law. I do not think it would servo any useful purpose 
0 give any details about the formalities of the Legal Procedure. 
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LECTUEE XXIII. 

The Legal Protection of Forests and their Produce in 

Transit. 

(I.) Of Forests. 

Having explained how the vast area of waste and forest laud 
is dealt with from the point of view of Forest law (Lect. XVI.), 
and further explained the stops taken to constitute legal forests 
(Lect. XVII.), I have now to proceed to the consideration of the 
manner in which the law provides a legal protection for Forest 
Estates. This will really resolve itself into the consideration 
of the law of the Reserved Forest, and, under the Indian Act, 
of that of the Protected P'orest in Chapter IV. No other class 
of lands calls for any special explanation, for when the Forest 
Act is applied to them, it is always the provisions of Chapter II. 
or IV. in whole or part. 

In Madras and Burma, where Protected Forests are not 
recognized, the protection, as regards soil, trees and natural 
produce, of lands not regularly taken up as Forests, is efifepted 
by Rules, the breach of which involves a penalty: about such 
local rules nothing need be said. 

Where Village forests are recognized by the Indian Act, it is as 
subject to the same protective provisions as State Forests under 
Chapter II. In Burma such forests are simply protected by 
Rules. 

Private Forests, where they are interfered with, are primarily 
subjected to special orders, and if the orders are not'obeyed the 
result will be that the area will be taken under State control as 
a regular forest. 

Voluntary submission of Private Forests to conservancy, also 
entails their being managed either as Eeseiwed or Protected 
Forests. 

The “ protection of forests ” is the third of the five main 
topics of Forest lav/ already enumerated (pp. 197, 198). 

A great deal of the protective work —perhaps the most impor¬ 
tant part of it—by which forests are secured as to their soil and 
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upper growth, depeiiils uot on laws or rules, or the imposition of 
legal duties, hut on various operations of forest management; and 
you will remember that ‘‘ forest protection forms a distinct 
head of your study of Forest Science in general.^ 

Here we are concerned only protection as far as it is 
effected by law. This protection is given both indirectly and 
directly. It is an indirect protection, when the law orders the 
reyidation of forest rights and requires right-holders to act in such 
a way as to spare the forest. I have before mentioned that I con¬ 
sidered the provisions about demarcation of boundaries to be more 
conveniently treated under the head of “ Protection ” (p. 274). 

Direct legal protection is effected :— 

1. By provisions which tend to prevent offences and also 
calamities by fire, «S:c. 

2. Provisions which impose duties of helping when called on, 
and giving information ; and 

B. Provisions which declare or define offences, and award 
penalties for the commission of such offences. 

Indirect Protection — Boundaries. 

^^ ith regard to the indirect means of legal protection, I have 
elsewhere so fully dealt with regulation of the exercise of rights 
(which really embraces the greater part of the subject) that I 
tave only here to speak of demarcation. I have already noticed 
that it is a final sftq/coftheprocessof constituting State Forests 
under Chapter II. After all claims arc settled and the period of 
appeal has gone by, the boundaries arc finally adjusted, are 
clearly marked on the ground, and are publicly notified (Chap. II. 
secs. 19, 20). 

A.8 a matter of fact, in the midst of a fairly reasonable and 
law-abiding population, the mere act of putting as it were a 
girdle round a certain territory-—setting up marks and publishing 
fhe fact, is itself enough, to some extent, to secure the forest. 
The area is at once regarded as a Government territory which 
uiust be respected. Not only so, but clear demarcation is 

* For this reason I have notliing to say about fencing, or where it sho\ild be 
i[’ the whole area cannot be fenced ; nor about fire-tracing, nor about 
protection from insects and injurious animals. I may only add with regard to 
the de.struction of insects by hirds, that the rides which can be made under -^o 
f'orcRt law about hunting and shooting, may be made use of to protect birdt^ 
'vhich are useful in keeping down insect pests. 
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essential to success in dealing with offences. For tlie actsw’hich 
the Forest law prohibits and makes penal, are often acts w^hich 
outside the forest would be of little consequence; hence it is of 
the first importance that no one should be able to make the 
excuse, was not aware that I was inside a forest.’’ 

There is nothing in the Act which requires that any particular 
form or method of demarcation should be adopted. A forest 
may be clearly ‘‘ meted and bounded” by natural marks, such as 
a steep cliff, a river, a distinctly marked ravine or glen, or the 
crest of a ridge. A pernjianent metalled road, a railway or a 
canal may also sometimes serve as a line of boundary ; all 
depends on wdiether the natural features made use of, are 
permanent, and are such as the most ignorant could perceive to 
be boundaries as notified. Boundary pillars may then be only 
required at intervals, to carry serial numbers. Trenches, con¬ 
tinuous or interrupted, are often used as boundary-lines. And 
in dense jungle countries, cleared lines are often the most 
efficient and satisfactory. 

In any case, the boundaries must he easy to ascertai}u It is 
not right to punish people for trespass when they cannot really 
tell whether they are inside the State Forest or not ; when 
jiillais 01 maiks are so far apart, or so badly placed that, given 
one pillar, it is only possible for a Forest Official, or an expert, 
to tell in wdiich direction to find the next. ^ 

Pillars or marks should always be made to carry serial 
numbers, hence some marks of the kind are necessary even 
when the boundary line is also indicated otherwise. 

Lnmetalled roads liable to deviate or be obliterated, trees 
which may be blown down or cut down, should not be adopted as 
peimaiient boundary marks.^ This is of course, speaking 
generally and on principle. There may be localities, as in 
Buima, wheie in our present stage of management, boards 


piftoticp. The pillars can then he identified on the maps ; 

discovering a broken pUlar, or tlie fact of 
^Trfhef So to the boundary 

minibere'd pillars ^fibnees can often be at once localised by aid of the 

o ' 'm'i ^'‘n practice (E.liiig, p. 33, ct ccq.) and in 

Saxony (Qven/el, ]>. 181). Ihe Prussian law objects to all tracks, footpaths, and 
small hti cams, as they are liable tj chango their cour.-es and are uncertain. 

In India it is tJie practice, in ca.se of a disputed boundary, to bury charcoal, 
fragments ot potteiy, etc., under the ]>illar.s, so that, if tlic pillar is destroyed, 
the .site can he afterwards cstablishcil beyoiid doubt. 
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painted ^diite and fixed to trees at intervals along cleared lines, 
are very efficient marks. 

The Land Revenue Law of each province contains provisions 
for the maintenance of boundary marks of revenue-paying land; 
^nd it may be that there will also be forest boundaries where the 
forest adjoins revenue-paying land. 

orest boundary pillars often ^tand entirely in the forest, or 
between it and Government waste land, so that the cost of 
erecting them and of repairing them afterwards, is borne by 
Government. But it may be in some cases that the pillar is 
between a revenue-paying estate and Government land, and then 
it may come under the Land Revenue Law (or the Bengal 
Survey Act), and the District Collector may have jurisdiction to 
apportion the cost of the marks. 

ilful damage to boundary marks, can in any case be punished 
nnder the Indian Penal Code; but any wilful offence against 
forest boundaries had best be prosecuted under the special pro¬ 
visions of the Forest Act, sec. 62 (Burma, id.) for reasons which 
^ill be found explained in the closing pages of this Lecture. 

The Continental laws all contain rules for the determination of 
oundary lines and their indication by marks. 


n these countries, hoAvever, the forest property of the State is 
neai y always contiguous to some private propeily, because the whole 
aiea of the country is occupied, and not as in India, partly waste, 
le provisions of the law are therefore uiftcrent. 

In I ranee either the State (forest proprietor) or the neighboiu*s, 
demand that the boundary be determined and laid down, 
isputcs about it are carried to the Civil Couii:. A written record 
n the proceeding verbal de la dMinitaiion) is prepared and 

oposited,^ much in the same way as the record of a boundary case is 
nx Indian Land-Settlements. 

The Italian law apjdies to all forests (no matter whom they belong to) 
V len found on mountain slopes up to the limit of the growth of the 
cieslnut; and above that, if they are of a ‘'protective character.’" 

forests under the law up to the limit mentiored, and all that in 
^ positions are specially exempt, must bo permanently demarcated 
seynati i confini con termini inalterahih)^ and descriptive registci's 
^ the boundaries are prepared.^ 

detail^^l 8-14; Ourasson, Vol. I. p. 140. There arc some fmther 

whnl ^ Lying •lowii part of a bouiulaiy or proceeding to demarcating the 
j ^ which I do not think it necessary to enter on. 

ol June, 1877, Art. I., and royal decree for its execution, Arts, 17‘-19. 
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The German laws provide that either of two iieighbonring estates 
can claim to have the boundaries fixed and indicated by permanent 
marks {feste erkennhare zeichen^.^ Under this rule the State Forests can 
be (and are) demarcated. 


Direct Protection — Prevention oj Fire. 

The most important of the directly protective provisions relate 
to fire. Under this head are the Rules which are made, not only 
to punish acts of setting fire to the forest, but those which tend 
to prevent fire from reaching the forest. 

Section 25 {h) (as amended by sec. 7, Act V. of 1890) 
empowers the Local Government to make rules regarding 
Icindling fires, and to make people responsible not to leave camp 
fires, &c., burning so as to endanger the forest.^ 

Section 25c prohibits the kindling, keeping or carrying fire in 
a Reserved Forest except at such seasons {e.g. during the rains 
when there is no danger) as the Forest Officer notifies.® 

In Protected Forests, rules (sec. 315) may bo made to protect 
timber lying in the forest, and also “reserved trees” (under 
sec. 29, i.c., certain valuable kinds) from fire. And sec. 32(Z 
prohibits, not only setting fire to the forest, but also kindling a 
fire without reasonable precautions; and sec. 32c prohibits 
leaving a fire burning in dangerous neighbourhood to timber 
lying, to valuable trees, oi a closed portion of the forest.'^ 

Naturally it is fire that is the great enemy to forests, and it is 
jiot surprising a certain degree of detail has been devoted in the 
Acts to the subject of its prevention. 

^ Qvenzel, p. 167, ami regarding record of the boundaries. 

2 The Burma Forest Act contains provisions similar to those of the Indian Act 
witli regard to rules about leaving fire burning in the forest. It may be necessary 
to explain that in many cases the forest is large, and travellers require to halt 
for the night inside the forest, and light fires for cooking, etc. The rules would 
be made regarding the clearing of camping grounds and the lighting fires in such 
places; and the extinguishing of them when the traveller proceeds next day on 
Jiisjoarne}^ 

^ Under this head would come provision in connection with shooting 'parties^ 
from which danger i% apprehended by the fill of burning wads and the like. 
Tills provision would also prohibit smoking in a Reserved Forest, as the burning 
end of a cigar, or burning tobacco from a pipe, or a hot coal from the Indian 
huka niiglit, in dry weather, set fire to the forest. In Europe the regulations 
sometimes prohibit pipes without covers ; but the Indian law would prohibit the 
keeping or carrying of fire at all. Tlie carrying of torches at night, it is ii»irhaps 
hai’dJy necessary to add, is just as much an offence as any other form of fire 
eaiTying. Persons must not travel at night through forests (unless at a season 
when the carrying of fire is allowed). 

4 As an Appeiidi.x to the Lecture I have printed a brief summary of European 
law about forest-fires. 
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Prevention of Offences — Information and Help. , 

As to the prevention of other offences, the law is necessarily 
more general, and sec. 04 (and id. Burma Act) provides;— 

“ Every Forest Officer and Police Officer shall prevent and 
maj' interfere for the purpose of preventing, the commission of 
any forest offence, {i.c . —by definition —any offence punishable 
under the Act or a rule made pursuant to it).” 

A second kind of protective assistance is obtained by laying 
on certain persons, the duty of giving information to the Forest 
or Police Officers, and obliging them to give help under certain 
circumstances. Sec. 78 of the Act here gives the law ; the duty 
of every person of tho class indicated is:— 

1. Without unnecessary delay to furnish to the nearest Forest 
or Police officer, any information he may possess, respecting 
the commission, or the intention to commit, any forest 
offence. 

The penalty for breach of this duty is noticed at p. 480. 

2. To aid (when a Forest or Police Officer demands it)— 

(«) In extinguishing a forest fire. 

{l>) Preventing fire in the vicinity from spreading to the 
forest. 

(c) Preventing the commission of a forest offence. 

{d) Discovering aud arresting the offender when there is 
reason to believe that an offence has been committed. 


(Tliis provision for help partly deals with prevention and 
partly with the remedy for offences actually committed, hut it 
Would he inconvenient to separate it.) 

As to the class of persons on whom this duty is imposed, it 
consists of— 

1. Every right-holder (in either Reserved or Protected Forest). 

2. Every one permitted to take produce or to pasture cattle, 
Ac., i.e., eveiy oue who has a license or concession, or who 
has a contract or other permission to cut wood, &c., Ac. 

8. Eveiy servant or employe of such right-holder, license- 
holder, contractor, Ac. 

4. In villages contigwus to the forest (this of course is a 
question of fact for the Magistrate to decide if there is any 
dispute), every person paid by Government {e.g., the head- 
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man, patwitri, &c.) and every one in the village who receives 
any emolument from Government for services rendered to 
the village community. 

Under this head may be mentioned sec. 80 of the India Act, 
which contemplates the case of persons being allowed a certain 
2 )rofit or share of the j)roduce of a forest on certain conditions 
of service ; the share may be confiscated on proof (in case of 
dispute) before an officer appointed to hold the enquiry, that 
the service has not been rendered. 

Under this head also I may mention sec. 84, added by the 
Amendment Act of 1890: this is of a protective character by 
rendering specially liable persons who (in pui’suance of depart¬ 
mental rules) are required to enter into some bond for work or 
duty, carrying a penalty in case of breach {e.g., contracts for 
timber-cutting, forest w'ork and service, &c.). Notwithstanding 
the usual contract law regarding liquidated damages and penal 
sums entered in bonds (p. 31), the contractor is liable to the 
whole penalty specified, and that it be recovered from him 
directly, as if it -wei-e an arrear of laud revenue.^ 


Direct Protection — Forest Offences. 

The remaining form of protection is punishment of offences, 
i.c. the declaration that certain acts are prohibited, and the pro¬ 
vision of an appropriate penalty on conviction before a magistrate. 

It will be observed that the acts Avhich arc punishable under 
the Forest law may sometimes be offences which would be 
punishable under the Indian Penal Code (the ordinary Criminal 
Law of the country, i.e.) even if no Forest Act existed; others 
are acts which become offences only Avith reference to forest 
conditions, and are therefore specially prohibited by the'Forest 
laAv (and not by any other laAv). In some cases, the Indian 
Penal Code, being drafted Avith reference to general conditions of 
life and not to special circumstances, Avould not include the case. 
Forexample, trespass in the Code is only “ criminal ” AA'hen the entry 
is with the intention of committing an offence, Ac. (pp. 93, 122), 

* I ])i'esun)e Hint in case of a retd dispute (one in which there Avas fair scope 
for argument) about the liability, either the Government would order the matter 
to be tned iii Couit, or the usual rule alx)nt land-revenue payments would aiiply. 
If a person IS called on to jiay laiifl-rcvenue (on tlie proper order being issued) ho 
must deposit the amount, hut may bring n suit to get it buck : Ic.y he takes tlie 
initiative and lias to show wliy he is tioI liable to pay. 
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(Fences 


but in tbc forest, it is necessary to prohibit the aimless wandering 
about (off roads and pathways) which causes damage to seedlings 
and other risks of injury; especially as it is usually connected 

\Aith the probability that the trespasser intends some theft or 
miscliief. 


But often the offence is one which has its general criminal 
aspect, besides its special aspect as destructive to the forest. In 
such cases, the Indian Penal Code will usually represent the 
graver aspect of the offence, and impose (or permit) a severer 
penalty. It is a matter of general principle that whenever two 
penal provisions are equally applicable, and the law gives no 
express indication that one or other is preferred, either may he 
0 owed. But to prevent any possible misunderstanding on the 
subject, sec. 6G of the Porest Act expressly provides that ah act 
01 omission, itself punishable under the Forest Act, may never¬ 
theless be prosecuted under any other law, provided that the 
offender is not punished twice for the same offence. I have 
reserved my remarks on the application of the Indian Penal Code 
0 t e concluding pages, because many of these relate to timber 
in transit as well as to our present subject, and others relate to 
ences connected with forest work and administration, but not 
irectljf to the forest or to timber. 

it ^ *^^®i^ces against the forest ^ provided in the Forest Act 
^ I’C , are different according to the class of forest — i.e., according. 

as they are under Chapter II. or Chapter IV. 

(A.) Jn Heserved Foi'ests. 

Setting fire to the forest (sec. 25 h). 

Kindling or keeping alight a fire in dangerous places contrary 
to rules {id). 

Kindling, carrying or keeping fire,inside the Eeserved Forest 
^xce 2 jf notified times (25 c). 

Making a fresh clearing while the forest-settlement is in 
progress (25 a). 

Clearing or breaking up land for cultivation or any other 
purpose, after the forest is established (25 h). 

Cutting, lopping, burning, tapping (or notching) trees (young 

■iiicl hiat throughout this Icoturo I am speaking of the ibi-est, 

‘‘^Parate^ nih protecting timher and ^yruduce in iraneit, entirely 

Gioin ’ “‘I'li’ugh ot course the powers of preveh'tiou already noted apply also to 
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or old—and see definition of ‘Hree”) also stripping bark or 
leaves, or damaging in any Avay (25 /). 

Negligently felling trees, or cutting and dragging the timber, 
so as to injure the forest (25 e). 

Quarrying stone, and digging holes for sand, limestone, &c., — 

' this being a case of “collecting forest produce” (25y). 

Removing any forest produce, including unauthorized scraping 
of humus soil (id.). 

Burning lime or charcoal and (generally) subjecting anything 
to a manufacturing process in the forest (id.). 

Personal trespass ; that is, wandering about off the authorizetl 
roads and paths, especially by suspicious persons with axes, tools 
Ac.—cf. the French Code For. Art. 146 (25 d). 

Trespass by cattle. 

Unlawful pasturing of cattle.^ 

(B.) Iti Protected Forests. 

Obseiwe first, the way in which the matter is arranged. The 
(jeneral utilization of the forest is to be regulated by the aid of 
Rules. These deal witli the cutting, collecting, preparing and 
removing, the produce, including trees and timber (sec. 31 a) : 
the licences to be issued for cutting wood and gathering produce 
for use (31 h) or for sale, (31 c) and the payments, if any, 
(presumably rare in the one case, and usual in the other) (31cf, e\ 
and for the cutting of grass and pasturing cattle (31 ^), for 
tlie clearing and breaking up of land for cultivation or other 
purposes in the forest (31 ^); also for the protection of all timher 
lying, and only certain kinds of trees, against fire (31 h) ; also for 
hunting, shootiiig and fishing (31/); and for the exercise of 
rights “referred to in sec. 28 ” (sec. .31 /). 

And sec. 29 contemplates that certain special measures hy way of 
prohibition may be taken :— 

1. “Any class” of trees may be declared permanently reserved, i.e. 
be exempted from the rules which speak of trees ordinarily cut 
and utilized. 

2. A portioji of the forest may be closed for any period not exceed¬ 
ing 20 years ; suspending all private rights over the closed 
portion, provided that the remainder of the forest is sufficient 
(and so situated) as to provide for the excluded rights in a 
reasonably convenient manner. 

3. 1 he quarrying of stone and burning of lime or charcoal, or the 

1 In the buiTiia Act, these offences are divided into two groups, one the lesser 
oflciiccs, bearing a smaller penalty. 
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collection or removal of any forest produce, and tlie breaking up 
or clearing, (for cultivation, for building, for herding cattle or for 
any other purpose), of any land in such forest, may be prohibited- 

Then the offences against the forest will consist, either of 
breaches of the special pvoliihitions of sec. 29, or of breaches of 
the general rules under sec. 31. 

They are enumerated as follows:— 


Cutting, lopping, &c., “reserved” trees (32a). 

Collecting, removing, preparing, forest produce, or lime and 
charcoal, when such has been prohibited (32 h). 

Breaking up land, etc., when prohibited (32 c). 

Setting fire to the forest, or kindling a fire without taking 
precautions to prevent its spreading to “reserved” trees'or to a 
closed portion of the forest^ (32 d)- 

Leaving a fire burning so as to endanger trees (32 e)- 
Damaging reserved trees by careless pulling and dragging of 
timber. 


Permitting cattle to injure them (32/). 

Infringing any rnle made under sec. 31. 

^^0 prohibition under sec. 29 (except as regards the portion of 
forest in which rights are suspended), no rule under sec. 31, 

no penalty imposed, has any eflect against ^‘aright recorded 
Rncler sec. 28 .” 2 

I have only to add that in Burma and Madras, where there are 
no ‘‘ Protected Forests,’' the protection of waste lands which are 
iiot formally “ forests ” under the Act, but in which grazing and 


..hiadliiig a fire so that it would easily spread to non-reserved trees’or tlio 
iiipy forest, is ai)parently not an otienco ; for the rules under sec. 31 (above 
Inff provide directly for ]»reserviiig the forest generally fvom fire, 

2 wr ^aid “closed portions.” 

sec Would happen if a right were pleaded, that is not “ recorded under 

Tir’* ""*1 ^ say : for the right is not declared cancelled, and by the general 

j of criminal law, a right legally e.xisting is a complete defence. But 

think any useful purpose could be served by detailing the various 
fact ^hfhculties that might he raised about Chap. iV. (resulting from the 
M.u X . originally it was dmfted for ouc purpose, and has been (imperfectly) 

tin t n ^^U‘ortant however to observe (as has indeed been noted before, p. 194) 
aro^ being issue I, the rules must not nullify '"hem : c.g., if trees 


to 


i*v.. the rules must not contemplate that they arc available 

one to cut on a “ permit,” cV:c. 
be hi “ Protected Forests,” the nopulation concerned are not likely to 

^ ^o^ raise technical objections: ana practically, as rules under sec. 31. 

under sec. 29, would be notified together ; the public would have 
h^iiids what is to them, a simple code of rules, prohibiting some 
pay* allowing others to be done in a certain way, or subject to ceitaia 
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wood-cutting* are possible, is effected by a power to make rules 
which'prohibit breaking up land or abusing the natural growth, 
under suitable penalties. The rules also provide for the proper 
utilization of the produce, and for levying charges for its use. 
In such cases, a plea that an act complained of was done 
pursuant to an established right or custom, would be (and was 
intended to be) a complete defence. But such a plea is rarely, if 
ever needed, because no Forest Officer would start a prosecution 
except for some clear act of abuse, which he knew could not bo 
so excused. The provisions of Chapter IV. of the Burma Act 
call for no comment. Exactly the same remark applies to 
Chapter III. of the Madras Act, except that the provisions of 
secs. 27 and 28 should be noted as a useful aid to the protec¬ 
tion of such areas,—enabling the Government to close for 
restoration, areas that have been burnt. Grazing in such closed 
areas is made penal. 

I must in conclusion, refer to two offences for which the Act 
has provided a special punishment, and which illustrate the 
remark that, though offences might be brought within the terms 
of the Penal Code, the provisions of that Code are sometimes less 
suitable, bei’-»g drawn from a different point of view to that 
necessarily aken in the Special Forest Law*. 

I refer to the grave offences of— 

{ (a) Counterfeiting Government Forest marks (such as 

the sale hammer mark—indicating that a tree may 
lawfully be cut by some person, or the ‘‘Government 

(I.) I mark ’ (indicating that the tree, &c., is Government 
property). 

(h) Altering, defacing, or obliterating a Government 
. mark. 

(Observe that (a) the offence is making or using o, false mark,, 
and (h) it is cutting out or tampering with a real one.) 

(11.) Altering, moving, destroying or defacing boundary marks.- 

As regards (I.) it is well to provide specifically for the offence 

which has a widespread importance both as regards trees and 
timber in the forest, and timber in depots or in transit—because 
the corresponding sections of the Indian Penal Code (secs. 483, 
4, 5) though they w’ould probably be held applicable by the 
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Courts, in tlie case of timber, they would not in tlie case of 
standing trees.^ Or again though sec. 484, 1. P. C. extends its, 
terms to “ am; mark used by a public servant to denote that any 
property ” has been dealt with in a certain manner, it might he 
questioned whether any one of the actions specified corresponded 
with that of a Forest Officer putting a mark on a tree or on 
timber to indicate that it had been sold and paid for, and that it 
RRght now be removed without any liability under the Forest 
Rules. Section 484 indeed speaks of a mark indicating that the 
property had passed through a particular office ”— hut it might 
he thought rather a far-fetched interpretation to apply this to 
the case of the “sale hammer ” (or similar mark).® 

As to (11.) in the case of houiiclnries, sec. 434,1. P. Code, 
apparently only contemplates the act as one of mischief to the 
individual pillar or mark, and therefore imposes the comparatively 
light penalty of one year’s imprisonment with or without fine, as 
a maximum ; whereas in some forest cases, the destruction 
indicates a grave and wilful offence, and a design either to resist 
and defeat the settlement of the forest, or to encroach on tlie 
estate and defraud the Government of its land, in which case the 
heavier punishment (maximum) of two years’ imprisonment with 
or without fine, is rightly provided. 

mark" of the I. P. Code refers to marks on “moveable 
1 operty only (sec. 479). I refer throughout to the sections as ameudcd, and 
ewly Worded, by the “Indian Merchandise Alarks Act” (IV. of 1889). 

As to I. p. c. sec. 485, see a note furtlier on, on the subject of timber in 
transit (p. 415). 
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LECTUEE XXR^ 

The Legal Protection of Forests and their Produce 
IN Transit.— (Continued.) 

(II.) Op Timber and other Produce in Transit. 

We now come to the fourth head of the topics with which Forest 
law is concerned (p. 198). Owing to the peculiai- character of the 
timber and other material taken from a forest, it is more than 
usually likely to he made away with and. fraudulently dealt with ; 
and it has been found a practical advantage to the trade (and 
often the means of preventing serious breaches of the peace) 
that the Forest law should follow material of this kind, and pro¬ 
tect it while in transit to the market or other destination. 

Transit is either by land or water: a good deal of produce, 
not excluding poles and sawn timber (and in rarer cases timber 
in log), is taken by carts; and the smaller stuff, in head-loads, or 
on mules, asses and oxen. In this case especially, fraud is to' he 
apprehended.^ People may steal material, or, oftener still, take a 
larger quantity than they arc entitled to. Accordingly the 
examination of packages, the inspection of passes and invoices, 
the provision of certain routes by which transport is allowed 
land the prohibition of others), so as to facilitate supervision, 
these are the obvious subjects on which ndes are needed for land 
transit. It is also sometimes convenient to levy the price of the 
material, not in the forest, but on its way out, or at the examining 
station; or there may be certain tolls or duties to pay, other 
than the royalty or direct selling-value of the material. 

Produce is also largely exported by boats. The most impor- 
tant and frequently used means of transport for timber, however, 
IS river floating. It is universal in Burma and the Himalayan 
Forests, w ere indeed it is, in many cases, the only possible way 
of getting timber from the forests to the market; but there is 
hardly a province in the Indian Empire in which it is not more or 
less used. And when we reflect on the nature of this form of 
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transit it is obvious that mauy matters for regulation, arise. 
Ordinarily sawn sleepers and scantling (or whole logs) are 
launched from the timber slides into the upper portion of rivers 
where they are still in the stage of hill (torrential) streams, 
flowing (with many rocks and obstructions) at a rapid rate and 
with a comparatively sharp incline. The logs and pieces have to 
be entrusted singly to the water, and float along to the point 
where the river leaves the hill barriers and begins to assume its 
gentler course through the allmdal plains. At this point, the 
logs and beams are caught and formed into rafts, which thence¬ 
forward are luuler control; and then it is possible to make them 
stop for examination, or for jmying royalty or duty or toll, as the 
case may be; there is also the question of the use of the banks 
of I'ivers iii connection with tying rafts during the night, Ac., 
and the question of preventing the obstruction of floating 
streams. 

And then, again, notwithstanding all care, some logs and 
pieces will go past the catching places, sometimes before they 
are marked; or rafts break, and then pieces go astray ; in this 
stage, as well as before the pieces are first brought under control, 
we have timber in the condition of drift; and rules are 
needed for the collection and proper disposal of such timber. 
Very often, too, drift timber is not caught or brought ashore 
under supervision, but it becomes stranded — and sometimes left 
liigh and dry by a fall in the flood: in this case it is peculiarly 
liable to be concealed and cut up by the peasantry, or “ super- 
naai’ked ” by fraudulent owners and contractors. Sometimes, too, 
drift timber gets right out to the river mouth and even to sea, 
and the salving of it is a regular business ; and people feel 
entitled to claim a rew'ard for recovering the timber before they 
will give it up. This also is a matter to be regulated. Then, 
too, there are always questions about ivaif timber, consisting of 
broken bits bearing no mark, and especially of pieces (and some¬ 
times whole stems) that have, fallen into the ivater, ivhen broken 
or uprooted by heavy, rainfall and storms : such pieces of course 
I'ave no marks, and the place of origin often cannot be ascer¬ 
tained. There is often some local custom or question of right, 
About appropriating waif pieces. 

Lastly there are the depots and stations at-which timber is 
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Htorecl, sometimes for months together; and a variety of rules 
may he required about putting timber in, and taking it out, 
detemiining disputes as to ownership of supermarked ” timber, 
and the like.^ 

The transit both by land and w'ater are included in Chapter 
VIII. of the Indian Act (Burma Act, Chapter VI.; Madras Act, 
Chapter V.). 

In the Indian Act, sec. 41 provides that the control of all 
timber (which term includes bamboos, dug-out canoes or timber 
fashioned), and all forest produce,- in transit by land as w^eli as 
by water, is vested in the Local Government. In Burma, it has 
been thought sufficient to control the transit of timber only 
(sec. 43) ; but timber includes bamboos. 

Sucli a wide power needs to be exercised with great discretion ; on • 
the other hand, it is absolutely necessary to leave it wide, since no 
exception is practicable without virtually destroying the provision 
itself. If some persons could, under any pretence or colour of legal 
exception, get some defined class of forest produce exempted from the 
control imposed by the Acts, it would be like a small hole in a cistern, 
which would effectually prevent its retaining any water at all. The 
Government forests would be gradually robbed, and the stolen produce 

• ^ Tlie great timber station at Kado near Montmain is an instance. I visited it 
some 3 ’eai’s ago, and found an immense business going on; the *‘teinza” or 
certificates of the timber in tlie depot, were passed from hand to hand like 
negociable securities, and riie timber was only taken out when actually wanted. 
Hero too all salved” timber\yas brought in and registered; and periodically 
])roceedings were held for determining who was the real owner of tlie timber, in 
the frequent case in which ownership was disputed as the timber bore the marks 
of more than one owner. This was a matter of the greatest benefit and security 
to tho timber traders. 

- “Timber, ’ as already explained, can be controlled, no matter where it conies 
from—^it niay^ be cut in a field or a private forest or anywhere ; the term involves 
no question as to the phice of origin. But the various articles included by 
definition (sec. 2, under the term “forest produce”) are divided into two groups 
or classes, and those in class {b) must come from a forest: so tlxat it may 
sometimes he a question whether the land from which a given batch of produce 
stopped for examination, came, was a “fore.st” or not. If it was, the produce 
comes under tlie section ; if not, it is free and cannot be subjected to control. And 
p tho term forest ” has no S])ecial or legal meaning assigned to it in the Act, 
it is a question of fact and of the ordinary use of the terms (see pp. 199, 200). 
Practically, the possibilit}’’ of such a question does not give rise to any difficulty. 
In the case of w’ater-transit this is especially tho case, because timber (and 
bamboos are iucimied) is the chief thing controlled ; and charcoal, caoutchouc, 
resin, varnish, lac, bark, &c., which are really valuable, are in class (a) of tho 
definition, and no question as to their origin arises. If any considerable 
traffic existed, or came to exist, in any locality, and it became desirable to have 
the power of checlcing tlie transit of loads of fibre, or thatchiiig-gi’ass, or any 
other article not included in class [(a) of tho definition, an amendment would be 
iiecessaiy. 
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safely passed out under the pretence that the loads '•-vere not liable to 
stoppage, since there is not (as a rule) any external or immediately 
recognisable indication that timber or other material has come from 
one place or another. In the same way, owners of forest produce 
would get it stolen and safely conveyed away, without risk of 
detection, if only a loophole for escape Avere provided on the ground 
that the Act did not apply to them. But the safeguards against 
abuse are ample:— 

(1) The control itself is not of an irksome or burdensome 
character. 

(2) The exact local circumstances can be taken into account, since 
the precise extent of control is not laid down in the Act, but is 
dependent on rules to be made under sec. 41; and Govern¬ 
ment, as the guardian of the public rights, and of the safety and 
comfort of the people, Avould not allow rules to be made which 
were really oppressive.' 


Transit hy Land. 

The control of transit hy land is effected under rules devoted 
to the following points : -— 

(1) The transit maybe confined to certain lines or routes, and 
the use of others may consequently be prohibited.**^ 

This provision, as it stands in the Act, applies both to transit 
land and water, although here I am considering these tAvo 

' Under tlio Indian Act, rules under sec. 41 require the sanction of the 
UoA'erninent of India. The provision has been omitted in the Burma Act. 
Sec. 8 of Act y. of 1890 has introduced a furtlier safguard, enabling the Local 
Government to exempt certain localities, or certain classes of produce, from the 
rules. 

" The Madras Act (also the Burma Act) has brought umlcr this h^adj tho 
question of Govennnent extracting timber from public forests, across private land 
and paying for any damage it may cause (sec, 35/.). I have noticed the subject 
under right of way (see p. 317). 

^ It Avill bo observed that when tho India Act gives x)Ower to the Local 
Government by rule to authorize routes for export, or to levy fees on passes, &c., 
the rule must specify the routes and fees. But the rule is often drafted so as to 
declare that an authorized route is one on which tho Conservator has established 
depots for the exammation of timber, and Avhich he has duly notified, or the fees 
for passes are siu h as the Conservator shall, with appiwal of so and so, notify. 
This is illegal: it is held to amount to tho dchgnllon to th«^ Conservator, &c., of 
nn authority which the Act says is to be exercised by the Local Government itself, 
subject to tho sanction of the Governor-General in Council. ^ And so with 
regulating payments by rule under sec. 31 d. The rule must specify this, not 
‘’^y, that the payment is such as the Conserv’ator of Forests in consultation with 
the Deputy Commissioner, publishes in the bazaar, or such like. In the Burma 
Act, it will bo observed (sec. 86 &c.) it is said, that tho rides niay “ i>rescril>o 

anthorizc some specified ofiicer to prescribe*' the fees, ke, ; this ohAuates.the 
difficulty. 
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kinds of transit, for convenience, separately. In the case of 
rivers, or rivers which have several branches, it is easy to apply 
such a j)rovision, and prevent floating of' logs on other streams, 
or on other than certain channels. But by land it is obviously a 
question of the local configuration of the country, whether such 
a 25rovision can be a 2 ) 2 )lied. In some jflO'Ces, the export lines will 
be few, and no others will be practicable ; in others, besides main 
roads, there may be other byepaths, or even the possibility of 
traversing the open country at any point. Here, without the 
(altogether impracticable) aid of a hedge, or a cordon of forest 
guards, it would be impossible to apply such a provision.^ 
When, however, circumstances render the rule desirable and 
ai)plicable, the export or other ‘‘moving” of timber, &c., on 
unauthorised routes, w’ould be illicit and constitute a forest ofiTence. 

(2) The rules may require that all produce in transit shall be 
covered by a “ pass.” 

This pass will be conditional that the produce must stop and 
be examined, at certain convenient depots or timber stations; 
otherwise of course the pass would be of no use, since the 
material actually in the cart, or cattle load, might not in the least 
correspond with it.^ Fees may be prescribed for the passes ; 
they are usually of small amount, suificient to cover the cost of 
printing the forms, and the pay of timber station establishments. 
The amount is prescribed in the rule itself, by the Local Govern¬ 
ment. Under some systems, the passes are paid for at higher 
rates, in which case the fee represents the royalty, or a price of 
the produce taken from the forest in virtue of the pass, which 
operates as a “permit ” to go into the forest and collect, cut, or 
take what the pass specifies, the produce being checked on 

1 In such cases tlie best plan would probabl}^ be to say nothing about 
]»avticular routes, but merely (under sec. 41 c) to provide for the establishment ot* 
depots for the examination of timber and produce on tlio most important and 
comiijonly used lines. It then ])eople avoideil them and found out an alternative 
line, it would be easy to establish another depot or set of depots on that, and so 
on, till, all the roally.frecpieuted routes were occupied, which under the circum¬ 
stances, is as much as it is possible to do. 

2 It should be borne in miml that in practice, this passage of material along 
certain routes, witli pass in hand, soon b»^coines a matter of well-understood 
custom, and gives no more trouble than getting a railway ticket and selecting the 
proper line and the right carriage, does on an ordinary journey. Exporters of 
forest produce are always “ Imbitues” ; they understand the routine, and if they 
are only honest and do not attempt to sinugglo or conceal illicitly obtained 
produce, they are not really troubled by it in the least. 
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leaving the forest by comparing it with the pass on reaching an 
examination post.^ This system is common in the lower hill 
ores'ts of the North-Western Provinces, in the Central Provinces 
hills, and in the Melghat of Berar. 

It is easy to see that the evasion of any rule as to getting a 
pass, producing it, giving it up when done with, and so forth, 
becomes a forest offence and is liable to punishment. 


Transit hif Water. 

Transit fty water is regulated also by rules (usually called 

River Eules”) made pursuant to sec. 41 (B. 48) (M. 3o). In 
the Panjab and in British Burma, this is by far the most impor¬ 
tant means of transport; but it is also of great importance in 
parts of Bengal (the ?>undarb,an and Chittagong for example), in 
Assam, and in the North-Western Provinces, as regards the 
produce of the Himalayan forests, and in Oudh. It involves a 
much more numerous set of rules, as there are many subsidiary 
points to be provided for. 

The Government is vested by law with the control of rivers" 
their banks, as far as the transport of timber and forest 
produce is concerned. (For the sake of brevity I shall hereafter 
'^peak of “ timber ” only— that is the principal article ; the trans¬ 
port of produce other than wood, bamboos, firewood and hollowed- 
out or fashioned timber, beiug.hardly cared for at all —sec note 
P- 408.) 

It will be observed that this section does not claim any special 
light of property in the banks or any interest in or over the soil ; 

such right or interest m.ay or may not exist, according to the 
iirdinary law of land tenure and interests in laud. A riparian 
owner may prevent timber being hauled up on his land or may 
ave a legal right to levy fees for timber so lauded : with that the 
* ot has nothing to do. But the G-overninent officers have the 
oontroi of tho timber, and may prevent it being stored so as to 
interfere with the passage of other rafts, and so forth ; ,aud may 
examine the timber (if the rules so require) or otherwise deal 

2 “ udka ” and by other local names. 

iinj,, *11’ ’’ inclinles creeks, canals, streams, a.id generally all water-channels, 
or arti/fcin/. (Definition.) 
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with it. The fact of the banks of the river being private property 
does not give the proprietor or any one else any sanctuary 
against the control of the river officer. ■ 

In the same way, where power is given by rule (sec. 41/) 
(B. 43jf) to prevent obstructions of the banks, this will be under¬ 
stood to refer to the actual navigating way, and to interference 
with the customary and lawful use of the river and its banks as a 
public highway; not to any special interference with the pro¬ 
prietary rights of riparian owners. 

The general power given by the section to make rules against 
obstructions in the river, is a very necessary one. Such obstruc¬ 
tion is, however, most likely to occur in narrow creeks or arms, 
and especially in the upper branches and feeders of rivers, where 
sometimes the felling of a tree across them, or the throwing in 
of a mass of ‘‘ toungya refuse ”—bamboos, vegetation and smaller 
trees from land cleared for cultivation—may prevent the floating 
of logs, and may cause a ‘‘jam or barrier of logs to be formed, 
which may be not only very troublesome and even dangerous, but 
also very expensive, to clear. 

The same power which has been noticed under the head of 
land transport, to fix certain routes and confine the transport to 
them, may also be applied in the case of rivers.^ And here also 
the system of appointing certain “ depots ’’ or timber stations,'’ 
and requiring the timber to be covered by passes ” which arc 
produced, and checked, when the timber reaches those stations, 
finds its most useful application.^ 

In some cases, these timber stations at or near the chief 
timber markets, forming as it were the “ termini ” of river 
transit, are of great importance. 

Another very important feature in the business of** controlling 
T timber in transit, is alluded to in sec. 41 k (B. 48 1). This is 
a good example of the 'preventice action of the law which has 
already been noticed when sj^eaking of the protection of the 
forest itseli (p. 399). The presence of a number of logs floating 
about in a stream and often getting stranded for a time, when 

^ This power may he especially needed where tlie river divides into several 
channels, and which ultimately lead down to tlie same place. Those familiar 
with the Kado rules (Burn)a) will at once recognize the illustration of this whicl; 
those rules afford. 

2 Sec. 41 u (Burma Act, sec. 43^.) 
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tlie water-level falls, or getting into a backwater ; or the fact that 
a raft has been left at night moored against a bank, and may 
easily be set adrift,—these circumstances and many others, make 
liver-timber a tempting subject for thieves and dishonest traders. 
Either the log can be got out of the river, concealed for a time 
in the sand, or in the long grass that so often fringes the river 
bank, and then sawn up and made away with ; or the mark can 
be burned out (in which case the mark of fire is easily attributed 
to the action of jungle fires); or it can be cut out, the grain being 
artificially restored ; or a mark can be altered, so that when the 
log reaches a depot, it is claimed by the holder of the new mark, 
and the true owner loses his property, supposing it to have gone 
adrift, or perhaps to have sunk. 

Ihe rules therefore have to aim at diminishing the facility 
with which timber can be qmcJcbj disposed of hy cxittiny up, and 
hence it is made lawful to regulate, or wholly prevent within 
certain limits, the establishment of sawpits in localities where 
it is known that timber is, or easily can be, landed and cut up. 

This provision is chiefly requisite in connection with river 
transit, but the rules could equally be applied to the establish¬ 
ment of sawpits anywhere, where there is the same risk of facili¬ 
tating timber theft : and they might be applied, for example, to 
prohibit sawpits being set up in the vicinity of a forest.^ 

Tending to the same object as the regulation of sawj)its, arc 
also rules which may be made, prohibiting and rendering penal, 
the sawing-up (anywhere), the burning and concealing" of 
timber, without proper leave or authority. 


The French law has similar, and sometimes stricter, provisions. (Sec Code 
ina V “"‘t Curas.son, II. , p. 19-22, and Futon, p. 215.) The.se 

A originally in the Law of 1669. No sawpit (witliout machinery), 

establishment for .sawing {usine d scicr) Art. 155, can be set 
P Without special authority of the “Government” (since officially interpreted 
tivAPrefet) on tlio borders (enceinte) of a forest, or within 
wo icUometres distant from it. This rule does not apply to establishments 
regular towns or villages, which may happen to lie within the 
son’'”], ‘ distance ; but in such eases (as in anx/ case where a “usine” is 
;P-cially authorised) the timber conveyed into the factoiw or its yards, must be 

remfr^ The Italian law also 

{,uiates the establishment of such places (“magazines and depots for timber 
in,. '™'’h8«ops jo2«>’'i) for cutting up and converting timber ”) by Art. 45 of the 
<_v ot June 1877. The Prussian law (Kdiug, p. 185) allows also the restriction 
01 sawpits. 

otl ^ course can only lie done with a dishonest intention.- What motive 
lervvise hfi.s a man for burying a log in the sand or covering it with a pile of 
^Hatching grass ? . 
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Then again there is the risk of tampering with the property 
marks on timber to which I have alluded. The rules may meet 
this form of river piracy, by making it penal to possess or carry 
marking hammers or tools for altering marks,^ except under 
certain conditions." 

Such rules could not, however, work, unless supplemented by 
a S 3 ’stem of registering timber marks; this ensures it being 
known what mark really indicates the property of one .man or 


another. 

For tlie expense and trouble of such registration, fees are 
charged; and thus the tendency to register more than one mark 
is checked, while at the same time men of straw are deterred 
from registering marks, having no timber really, but hoping to 
steal some from time to time and put their mark on it.^ 

Disputes at law are avoided, since the certificate can be sw'orn 
to as evidence that such and such a mark really belongs to such 
a person and indicates his ownership. Moreover, confusion is 
avoided, since the registering officer will refuse to allow a private 
person to register a mark already registered in favour of another 
person, or in use by Government officers for Government timber, 
or which is so like some one else’s mark that a few cuts of a 
chisel, or other implement, will readily convert one mark into the 
other. 

The registi-ation also diminishes the facilities for using false 
marks. Supposing, for example, that a timber thief has, en route, 
cut out the marks on several logs and supermarked them with a 
spurious hammer, it would be found on reaching depot, that the 
logs bore a mark not to be found in the register, and such logs 


* In Biu'jna, they use (among other implements) small combs of metal, so that 
when the original marks have been pared off tlio surface of the log, the striated 
appearance or grain of the log may be restored by drawing the metal teeth over 
the smooth surlace of the cut, and then applying a new hammer-mark. 

Is or is there any hardshi]) in this. No honest timber owner can require to 
svander about the banks of a river with a marking hammer, still less with tools 
of tyhich tlie very reason of existence, is a dishonest purpose. 'J'he proper marks 
indicating pii'perty, ar^ necessarily put on the logs in tlie forest before launching, 
or on lorining the timber into rafts, where the work is done specially and under 
.supervision. If a trader has (exceptionally) reason to fear that a number of his 
logs have got adrift unmarked, so that lie needs to follow them and mark 
en route, he must explain the special circumstances to a Forest OHicer and justify 
the issue of a written permission to him to mark in ♦ransit. 

® Dn* at the time of registration, if such a person wei’e .suspected, enc^uiry 
might be ordered as to whether he really had timber; and if not, registration 
might be lefused. 
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be at once detained and delivery refused. This, it is true, 
would not prevent a trader who had registered his mark, from 
cutting oir another man’s mark and putting on his own, but to pre¬ 
vent such olfences, the heavy penalty for tampering with marks, and 
tlie vigilance of the forest staff as Eiver Police, must be relied on.'* 
The student will perceive that in all these cases, the infringe¬ 
ment of the rules involves either wilful evasion for which there 


IS no excuse, or fraud in some shape ; therefore the law attaches 
to the offences the liability to double punishment in the case of 
second conviction, or if the offence is done at night, or after 
preparation for resistance. 

To this chapter of the Forest Act, certain provisions are 
attached, the object of which is that Government should be 
saved from liability for loss of timber in case a flood or other 
accident, causes damage, while the timber is necessarily (or for 
the owner’s convenience, as it may be in some cases) stored at or 
detained at, a timber station. (Sect. 43, and so in the Burma 
ct also.) At the same time, such loss may often be prevented 
nnely assistance can be procured, and so a further section 
(sec. 44) gives power to Police and Forest Officers to requhe 
de aid ot certain persons in these cases. A person refusing to 
s p would be liable to punishment under sec. 187 of the 
nt lan Penal Code, therefore it is only necessary to impose the 
luty but not to specify a penalty, in the Forest Act (see also at 


Drift Tiimber and Salving, 

There is another branch of the subject of “ timber in transit ” 
0 which the Forest Act devotes a separate chapter. I allude to 
^he subject of drift timber. . ■ 

Ordinarily speaking, timber in transit is under control while it 

to dr in the boat 

*^0 od'- i i" But timber may get out of control and 

rising r .1 effect of a sudden 

^ b d le rner, or from some other accidental cause, rafts get 

•'lindicablo ff) iv-n ilni.. ^ ^ (.■oilewould 'befully 

forest ba,. t it iiiailviiig of timber or laving die-plates or for imitating 

do OUestioiC um t’l ”'• uiiU'king devices. A.s tmiber is ‘ ‘ iuove.d>le propertv ” 

loestion Mould arise about the application of the sections. ' ' "■ 
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broken up ; they strike a bank or an island and go to pieces ; in 
either case, the single logs float away without control, or, being 
deprived of the support of bamboos or lighter logs to which 
they are attached, sink in the water either at once, or after a 
time when they have become water-logged. Sometimes they get 
stranded on islands, and the w^ater subsides and leaves them out 
of reach, or they may get caught in snags ’’ in the river bed. 

In many rivers, as I have said, the logs are at first launched 
singly and left to take their chance till they reach some point 
where the stream debouches on to the plains and becomes a steady 
flowing river. At this point only the logs can be caught and 
formed into rafts. Above this point the timber is “ drift,’’ and 
in many iflaces is subject to great risk of theft. Fortunately, in 
some rivers, the precipitous banks and torrential character of the 
stream make interference with the timber impossible, except at a 
few points, at which a look-out can be kept. 

But it will often happen, too, that, when the logs reach the 
catching-places, some of them will, in spite of all care, go past 
them, and then they escape control and again become drift, so as 
to require protection under the rules. As logs so stranded or 
left floating without control, if marked, can ultimately be 
recovered and their owners found, if Home one imdcrtaJces the 
clumje of them meanwhile, it is obviously necessary that rules 
should be made to protect such property from being made away 
with, or from being further carried away, perhaps out to sea, and 
lost. 

Moreover, all logs that are not marked and so become unidenti¬ 
fiable or waif, are by the law ol the land, the property of some 
one, whethei the Lord of the Manor,” the Crown, or some 
one else : it is equally desirable that these should not bo left to 
\\aste and destinotion. Hence under the Forest Act, the Govern¬ 
ment assumes the immd facie right of property in all unmarked 
timber 'v^ithin certain limits, and a right to collect and manarje 
all drift timber, i.e., both unmarked waif, and marked timber got 
loose ; and the law provides a procedure, by which the collection 
of such timber is regulated and by which its ultimate disposal is 
arranged for. 

Although, in British territory, the Government may, under 
sec. 45, declare the iivwid jacie right of the State to all unmarked 
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Ill certain limits, it is nevertheless necessary to understand 
what is meant by ivaif, for the right of the British Government 
to claim waif on its own shores is derived from the right of the 
former Native Governments. It seems to have been a long 
standing and well- understood custom among the Native States 
in the old days, that the Buler is entitled to the waif timber 
within his boundaries; but this did not prevent the customary 
appropriation by local villagers, of scraps and fragments of small 
lie. Consequently, though the British Government has 
succeeded to this right in its own territory, the Native States 
lat have river frontage, still retain it in their own territories. 

- s in some provinces, and notably in the Punjab, many of the 
iivcis which are the regular routes for timber transit, are so 
tuated that one or both of the banks lie in foreign territory for 
some part of the river course, it is important to understand what 

'-aif timber, which either Government is entitled to claim, 
really is. 

“Waif’' depends on the principle which I alluded to in 
,, • (p. 68). Logs become v\’aif when every one 

aives a claim to them because individual ownership cannot 

establish ed.i 

Ill the 1 anjab, the Ruler of the State whose territory forms the 
•^ank, is entitled to the waif, and I have little doubt that the 
Same rule would be held in other provinces. 




^ ^ Soveial ol the Panjab rivers run through foreign tcrritoiy, as I said, 
their banks foreign. On the Sutlej, the Panjab 
^ovennnent^as the paramount power over the Protected States, laid 

ab^^^ on 1^0 subject. It is not the mere 

ence of a device, or mark in that sense, that makes a log “ waif.” 

believed (and this of course is a 
timb forests but Government forests, could 

thoul ^®*'scquently all logs, even 

Gove^-^ Government mark or device, are identified as 

cross'property (especially this is the case with logs cut bv the 
Chief'^''^ cannot bo claimed by the 

boon stranded, or within whoso 

ooundary they may happen to float. 

6<iO(ls' aii'm w l>arbarou.s law-Latiu of tlie time, "hona tcaiviata." were 

P^ii'iiiocl ^ ^valvecl ” or thrown luvny in flight by a thief who waa 

^'^Sht of tlin ^j’wner of such goods was not traceable, they bccamo the* 
I own, or by grant ot the Crown, of the Lord of tlie Manor. 
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I presume the same principle would hold good if there were ceiLiiin 
forests from which alone certain kinds of wood were obtainable, and 
it was known who owned those forests :' logs of this kind of wood 
would not bo held to be waif or unidentifiable. 

It is true that on the Sutlej, unmarked logs, showing root ends or 
being broken (not cut), and apparently the residt, not of forest fellings 
but of storms or other accident, arc allowed to be waif. Such logs 
are sijoken of as windfall.In these cases the chiefs are allowed to 
take the logs as waitV but this is rather a matter of concession than 
of strict principle. They are given up because, though the wood may 
be the property of Government, they have not been appropriated or 
prepared at the expense of Government, and Government does not 
wish to press the principle of identification too far. 


The State claims all Avait on its own shores, but usually 
allows people to take smaller bits lor their own use ; the limit 
commonly being what one man can himself lift or carry away 
Avithout assistance, and saicii timber being not incliuled in the 
permission (or obviously many metre-gauge sleepers, and other 
such small scantling, Avould be carried off). 

Under sec. 45, Government is empowered to exempt any 
class of timber from the effect of the sections declaring a 'primd 
facie right of ownership. 

It will probably bo asked Avhy the Government should confine 
its right to ‘‘ Avaif ” within '' certain limits ” (by sec. 45). The 
answer is, that as regards timber, Avaif by custom arises in con¬ 
nection with rivers and their banks; but in India river-banks arc 
Tery uncertain things; in time of high flood, logs may be taken 
far inland, and when the water subsides, they may b^ left one or 
tAvo miles or more, from the edge of the water. The Government 
theretoie AAill desire to put a reasonable limit to the area within 
Avhich it Avill claim to interfere Avith timber. It is usual under 
this section, to notify the chief rivers as under control down to a 
certain point in their course, and also to a certain distance on 
either side of the waterline at its cold- weather level. 


Ihe (|i cst on is soinctinie.s asked, must waif be wood actually cast upon a. 
sliore or ‘h or iriay iJio States entitled to waif, send out men oii flonis, ic*., to 
swim aftei and uitch, wait logs ^ there can be no doubt that wail tlej ends oa 
tJie condition of he log, not on the fact of its being in the waU-r or on tliv land. 
As long as the collection of sucJi waif is made icithin the homaumi the >Lntc. 
that is the only question that can be raised. The boundary may be in llie middle 
of the stream. 
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Salvinfi of Drift Loijs. 


Chapter IX. of the Forest Act (B. Chapter VII.), regulates the 
collection of drift timber in the fiist instance, and provides the 
procednro for its disposal when it is collected. It is customary 
to speak of “ salving ” timber when it is adrift without control 
tind floating on its way to the sea where it would be sure to be 
tost. In some cases it maybe convenient for Government officers 
cii I , to undertalce the work; but in mo.st cases it would be a 
pity tliat private persons who sec logs going past, should not bo 
ft owed to stop or salve them, and get a reward, provided pre¬ 
cautions are taken that misappropriation is not encouraged under 
tile name of salving. All this is provided for by rules made 
Rei sec. 51 (B sec. 51).t It will depend on the rules whether 
any given individual is or is not justified in salving timber. For 
tt must be remembered that, as a general rule,^ it is no offence 
ft person to take charge of apparently ownerless property, with 
foiia fide, intention of securing it and restoring it to the 
«wner ; this, however, may be affected by the existence of rules 
'mj, the force of law, which, in certain cases, prescribe that 

ft 3 certain licensed or authorized persons should interfere 
it. 


It will be borne in mind that drift timber is still - ‘in transit,” 
^ft*^ theiefore any cutting off of marks, burying, concealing, &c., 
^ Iftftishahle as an offence against the rules previously described 
fts made under sec. 41 (or in some cases against the Forest Act, 

* ec. 62, or the Indian Penal Code). 

timber is secured, it has to he 
ermined what is to be done with it when salved. This will 
epend on circumstances. If the logs are salved in the water, 
thil <;asily taken in tow by a boat, or rafted up to & drift, 
station or depot appointed by the (properly authorized) 

fts to procure the rules in force on the Salween in Burnw 

f'mnernincticoV'^'n* piw'tic.al drafting of rules ab^ut salving. If the 
liver wliit^nf It- will be found that there is a certain part of the 

uses n r a licence, registersTl e nnrk 

'I'lly < 0 , e vl'f, At anothenSrl s dring h 

iiy ofiiciil aiZv " n‘ tbe collection is undertaken 

them ill t(nv^ 'n* isteamers often^ pick iij) valuable lo^s^ nml take 
-‘^alva^r^ veward ^ them up at a drilt. timber station* and receive the 

■ hidiun Penal Code, Section 403 , Explanation II. 
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Forest Officer under sec. 45. But there are many cases where 
this cannot be done. 

The section therefore says that timber may ’’ be brought to 
such depots. There are cases in which floods have left large heavy 
logs far inland ; or where single logs, of perhaps great weight or 
size, have been carried singly or together, below* the lowest timber 
stations, so that it would be inconvenient or costly to do more 
than secure the timber in some safe place. The rules under 
sec. 51 will arrange this, so that the salver may be bound to 
give notice to the Forest Officer ; indeed in any case a landowner 
on whose land a log w*as w’ashed, would run the risk of being 
charged wdth misappropriating the timber ^ if he did not make 
an attempt to find out the owner or give him the chance of 
recovering his property. The rules also w'ould enable the logs 
lying singly w*here they are, to be treated just as if they had been 
taken to a drift timber station, and the same procedure regarding 
claims, &c., to be observed. 

When the timber is brought to a station, or is deposited, as 
just described, the further procedure is so clearly laid down in 
the Forest Act, that it is only necessary to read the sections. 
But I may mention, wdth reference to the right of Government 
to unidentified timber in the last resort, that claimants should 
be allowed every chance of identifying their property before it is 
finally taken possession of as ‘‘w'aif.” 


Timber w’hile it is awaiting a decision as to its ownership, 
or while it is retained pending the settlement, in a court of law, 
of a dispute betw^een rival claimants, is not liable to any seizuro 
or process of a civil, criminal, or revenue court ” till it has gone 
through the legal procedure under this chapter. . (SeCc 47 (B), 
sec. 48.) This obviates the chance of a collision of authority.^ 
.After the forest procedure is complete, there is nothing to prevent 


^ See section 403, 1. P. C., ainl explanations. It is quite possible to coiuinir 
the oaenco of crnnina nusappropriatioii for a time only ; whence the necessity of 
oomninnicating witli the ]»roper official. Of couise it w’ould be a question of fact 
whether a person htd kept the timber so long or under such circumstances, that 
misappropriation could be concluded. 

• ^ ^hdl Court only is mentioned, because practicallv that 

IS ail that IS lequiied ; no Revenue Court will practically require to attach timber, 
and if a Luminal Loin t does, it will be in connection with some offence, and 
under such circumstances, that there is no object in excepting it. 

I believe tJiat such a ditlicidty did occur some years ago in Burma. Whih?- 
tlie Forest Officer was dealing witli the timber niicler rules then in. force, the Civil 
Court iiiterf(‘red, awarded the timber and took it under process of Court 
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CLAIMS TO DRIFT TIMBER. 


"^iEf^ourfc issviing its order or injunction, or taking the timber 


% 


under its own process. 


In deciding claims, it will be observed, the Forest Officer 
makes the timber over to the person bo thinks best entitled. 
Ibis, of course, liai^ no cflect whatever as a binding decision 
that such person is rt->ally the owner.^ Anj’ other person might 
bring a civil suit and v."laim against the person who got delivery 
on the primd facie, appeiirance of his title. 


If the Forest Officer cannot decide who is entitled, and so 
does not think proper to m ake it over at once to either claimant, 
he may refer the parties to r-ffie Civil Court, and retain the timber 
meanwhile. In either case,, the suit must be brought within 
three months ; if not, under .^ec. 48, the timber will finally vest 
in Government, or in the person to Avhom the timber has been 
made over, as the case may b*o. If the timber will vest in 
Government, the Forest Officer imist take his own steps to ascer¬ 
tain the fact of a suit having been brought or not, before he takes 
possession. 


Nothing is said in the Act about the Forest Officer arbitrating 
I*y consent of the parties." There would, however, be nothing 
to prevent their agreeing to his arl nitration, and the best plan 
‘'vould be to proceed under sec. 523 of the Civil Procedure Code. 
Ihe Forest Officer is, however, in no way responsible for this; 
Jill that he need see to is that the parties agree in writing to his 
arbitration, and he may give his decisioNUj leaving it to them to 
pursue the steps necessary to enforce it. Is or would he be 
responsible if he made over the timber in accordance with such a 
decision, because the Act authorises him, in any case, to make 
It over to the party whom “ he deems ” en titled to it. 

Nor is the Forest Officer liable for anything he does in good 
faith under the section, nor is Government liable for any loss 
that may happen during the detention of tine timber. (Sec. 40 
48, 79.) 


^ s'ffiseiiuent civil suit could a person appeal lo the fact that tho 
to hi ^ had made the timber over to him, as a p.roof that in fact it belonged 

a than to the other party. But the Fort.j^t Olheer might be exaiuiued 

tlivrvt'r fis to any technical or other knowledge, iiosscssed, which might 
inio V light on the (iiiestioii of ownership. 

For case tlie ordinary law would apply, it is quite likely 4hat if the 

<U’bitraF is known to have experience, tlie pArtdes will agree to abide by his 
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When timber is made over to a claimant, there will usually be 
a salvage ” fee (provided under rules made pur'f^uant to sec. 51) 
due, and possibly other expenses also. No p^arson can claim to 
take away his timber till he has paid tliesf^ charges. But no 
expenses can be so charged (sec. 50), but sr^ch as are distinctly 
provided by the rules to be levied.^ 

If such fees and charges are not paid, secs. 81 and 82 of the 
Act must be brought into jdaj’: the Fc^i*est Officer may sell the 
timber and recover the money due. 

Offences against salvage and drift ^^imber rules are punished 
by such penalties as the rules thems elves provide. 

^ “Sjilvage fees’* consist of a sum whicli ts purely in tlic nature of a reward 
for the risk and exertion undergone in tlie timber, wJiether by Govern¬ 

ment or private agency. “Other expense's” will be the actual cost of niovim^ 
rafting, or storing timber, and may inclu de a charge the object of which is to 
defray the cost of any special establishnn/^at necessarily entertained. 
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T.ECTUIIE XXV. 

The Legal Photection of Forests and their 
Produce. — {Concluded,) 


Use of the Indian Penal Code—Special Penalties—Cattle- 

Trespass. 


There avo still a few more points to be considered in connec¬ 
tion with the legal protection of forests. Sec. GG of the Act 
reminds us that there maij he the application of other laws; end 
certainly, as wo shall see, it was always intended that certain 
grave cases should be punishable under the (usually severer) pro¬ 
visions ot the I. Penal Code. Next, there iare some special 
matters in connection with penalties to be noted ; and lastly, we 
must say something of the law under which the forests may he 
protected against cattle-trespass. 


In the last Lectures, you will have observed that I spohe chiefly 
of protection against fire, and against acts of mischief and tres¬ 
pass, as directly defined in Kules made under the Forest Acts, 
or by sections of the Acts themselves. It is clearly more 
convenient (wherever possible) to make use of that law which 
most directly and expressly prohibits the very act which we 
have to prosecute. And some of the acts prohibited in forests, 
'vould not ho offences in ordinary cases, and are therefore punish¬ 
able under the Act and not otherwise. And again with reference 
to the Forest Act, sec. (52, though the use of fraudulent property- 
narks, and the destruction of boundary pillars, are both provided 
lor in the I. P. Code, still (as we have before noticed) the provi¬ 
sions of the Code are not suited to the case of forest-timber marks 
mid forest boundaries (p. 404), so that the Forest Act itself is hero 
^lie best to take action under. In all these instances, we had, in 
iiot, a class of cases in which the Forest Law itself was alone 
‘Applicable, or at any rate was best applicable. But vve have now 
nev to take note of cases where the Indian Penal Code may he: 
applied, and some where it is the only law applicable. 
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In short, we have three classes to think of :— 

I. Cases where the Forest Law' only can ho appealed to; as 
Avith specially “ forest ” offences: or in cases under 
sec. 62. 

II. Cases whether either the F. Act, or the I. P. Code can he 
followed. 

m. Cases where the I. P. Code alone is applicable. And in 
II. and III. the application of the I. P. Code may he — 
{a) to cases directly concerning the forests ; 

{h) to cases indirectly concerning the forests, but connected 
with the forest service and administrative business of the 
Department. 

As regards Class I., we have nothing to add to what was 
said in the last Lectures. As regards Class II., it is obvious 
that every act of mischief and injury to trees, or clandestine 
removal of timber or produce, would clearly (and without any 
refined argument or stretching of terms) come both within the 
terms of the Forest Act and Rules and also of the I. P. Code. 
It is then for the prosecution to consider which laAV it is best to 
proceed under, according to the circumstances of the particular 
case. If prosecution under the Act and Rules will result in a 
sufficient punishment, there.is this advantage, that the offence 
is provided with a direct penalty, suited to its immediate aspect 
as a forest case, and further, the trial can (section 65) be with 
that shorter and simpler form of record which we have alread}^. 
described (p. 167) as the “ summary trial.” , For all offences 
where a sufficient punishment can be given under the Act and 
Rules, the prosecution will naturally be under them. -Even cases 
of mar iing ^ oi cutting up timber, Avhich in themselves are 
a ways more criminal and better known to be offences than forest 
trespass, are often quite as well treated under the rules. And 
we nave already noticed, that the Rules themselves, in the 
case of offences connected with timber, in transit, provide for 
double penalties if the offence was committed at night, or after 
preparation for resistance, or there had been a previous convic¬ 
tion. Rut where there is a grave case, and a full penalty is 
called for, it should be a matter for a regular criminal trial under 
the Code. A serious forest fire wdlfully caused, may demand the 
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■Ifcy of seven years’ imprisonment and fine under sec. 435 
■ P. C. A slighter act, or a merely negligent one, would be 
dealt with under the sec. 25, or 32 of the Forest Act. 

aggravated case of timber theft or extensive cutting of 
^ees, should be charged and tried under the Code, as a rule. 

01 the Forest Act, as I have alreadj’ observed, regards such 
ixets rather from the point of view of mischief to the forest 
feio^th, or interference with the course of control, than as 
iniiingements of the rights of property. The framers of the Act 
^h'aj’^s contemplated that cases in which a distinct intention to 
steal and to cause wrongful loss to one party or wrongful gain to 
auothei, should he prosecuted as offences against the ordinary 
Criminal Law. 

III. And there are some few cases, where a prosecution is 
evidently possible and yet can only be under the Code. For in¬ 
stance, no notice of “ abetment ” is taken in the Forest Act; this 
eail^ implies, that, as abetment of any offence is punishable 
mider the Code (by definition of the term) the Code would he 
lesortcd to in any case ivhere it was requisite for the ends of 
J istice to prosecute. “Attempts,” where they are punishable at 
a , come under the same rule. And so the breach of a duty to 
h ^ aid 01 information, or other breach of duty w’here no special 

penaUy is imposed by the Forest Act, must be dealt with under 
t'be Code. 

^ It is hardly necessary, perhaps, to add that there may be 
ail ill lands not regularly, under the Forest Act, 

that in such cases, unless some local rules or special pro- 
^mions exist (having the force of law) the prosecution can only 
® Wilder the ordinary Criminal Law, i.c., under the I. P. Code. 

tiext of all cases generally, in which the I. P. Code 
withf^^’ ‘^8'“ be, applied; the offences directly connected 
Orests, which may be prosecuted under Penal Code, are— 

I htft or cnininal nusapprojjriation, ivith its attendant offences. 
^ceiviny stolen property ” 

trespass. 

ff>nmofofenecs. 

eomwiif offences. 

^^^on t(t information, aid, etc. 
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As regards theft (1. P. C., sec. 378) its nature has been 
explained (p. 118). It is only necessary here to repeat that the 
property (in a case of theft), is moveable, and is, at the time, in- 
the possession o/’ the person -urongfully deprived. Trees in a 
forest, demarcated and declared, are, at any rate, “ constructively 
in possession of the Forest Officer of the Government who is 
owner, and though they arc “ immoveable ” while still standing, 
they become moveable by severance, and the Act of severance 
would involve a “ moving ” wffiich is sufficient to complete the 
theft. 

If the property is not at the time in possession of anyone, as 
if a log is lying on a river bunk or island, or a bundle of grass 
by the roadside, the,n the offence is not theft but criminal ntis- 
appropriathm. (Sec. 403.) The “ explanation ’’ attached to 
tins section in the Code to this offence should be remembered. 
In the first place, a dishonest^ misappropriation or conversion to 
a man’s own use for a time only may be an offence. Supposing, 
for instance, a person having salved a log of teak should keep it 
in his yard and make no attempt to inform.tho Forest Officer, or 
to find the owner, this might be, according to the circumstances, 
a misapiu-opriation punishable under sec. 403. It would be a 
question of fact whether the detention was for such a length of 
time as was not natural or necessary, supposing the accused 
person to have had an honest intention of finding the owner or 
^ Forest Officer. This example also includes the 
2nd explanation to sec. 403, Avhich is that it is not misappro- 
ju'iation in the first instance, to take possession of property for 
the purpose of protecting it and restoring it to its owmers ; but 
it becomes an offence, as just stated, if w'ithin a reasonable time, 
steps are nou taken to give notice, or discover the owner. 

It is not necessary that the finder of property should know 
who is the owner, or that any particular person is ow'iier: he 
misappropriates it if he does not believe it to be his oicn (and 
yet makes no attempt to discover the owner). 

In some cases, when no owner can be found, there cannot be 
a misappropriation, because then the thing really becomes “ res 

* “ Di.slio'iest (by de(iiiitioii) means an .act which causes either “ wroiifjfiil 
to one party or “wrongful loss” to another, or both. “Wrongful”' in 
this jffirase means gain or loss which the person is not legally entitled, to enjoy 
or to sull'er, as the ease may bo. 
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nullius^' (p. 68). Under the Forest law, however, as regards 
timber in transit, this excuse would rarely, avail, since Govern¬ 
ment is declared hy law to be i)vimd fade owner of all unmarked, 
and drift timber, within certain limits (sec. 45). A man could 
not, for example, pick up a sleeper lying on a sand bank, and 
say, “ I i-Qay take this because it is so exactly like thousands of 
other sleepers that it is impossible for me to find an owner; 
tor the 2m md fade owner is, by law, the Government. 

Cases of hreaeh of trust (secs. 405-6) can hardly occur 
except in cases of contract to remove timber; but this is not 
really a direct forest offence, so I shall mention this subject 
afterwards. 

Closely connected with theft is the offence of receiving or 
retaining ” stolen property, knowing or having reason io believe 
that the jiroperty is stolen. This is an offence which, not being 
specifically mentioned in the Forest Act, must be prosecuted 
under the I. P. Code. Any property, the possession of which 
has been transferred by theft, extortion, or robbery, or which 
has been criminally misappropriated, or in respect of which a 
criminal breach of trust has been committed, is “ stolen pro- 
Pei-ty/’ (Sec. 410.) ‘‘ Dishonestlyreceiving or retaining this 

IS punishable under sect. 411. And there are other sections 
following, Avhich may also be ai^plicable; for example, the 
^^cihitual deaUnrj in such property is punished under sec. 413 ; 
^ind assistinff in the conccahnent under sec. 414.^ Any one of 
these oftences is likely to occur in connection with timber thefts. 

To sustain a ciiarge of receiving it is necessary to show (1) 
that the receipt or detention was dishonest (ie., with intention of 
causing wrongful loss or wrongful gain ; this fact is usually to be 
inferred from the circumstances of the case : (2) that the offender 
cituer knew, or had reason to believe, that the property was stolen, 

obtained by misappropriation, &c. This is also usually to be 
established by the circumstances, such as the time and means of 
getting possession (Avhether at night,' in secrecy, taking it at 

h P- P. could be tried a bad case of “ concealing'* timber (see 
huim ‘11^0» 'vhicli would be iusunicioutly punished with six mouths’ 

abet I section 414 provides for cases which are in fact very like the 

Wop^t ’ section 411. The accused does not liimself “receive” the stolen 

wher^^^^ * 11 ^ kelps some one else iji disposing or making away with it: as 
So hcl ^^®^uth melts down stolen silver coins or ornaments (knowinglyb and 
ps the thief or some receiver to conceal and dispose of his booty. 
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very much hclou' its value, &c.), the way in which he dealt with 
the property afterwards (such as burying or concealing it, &c.). 
These matters afford indication of guilty knowledge. Especially 
important is the common case where the accused cannot or will 
not say how he obtained the property which has rcceiith/ come 
into his possession.^ 

Mischief is an offence defined by sec. 425, Indian Penal 
Code. To. constitute it, there must be an intention to cause, or 
a knoiuled(je that it is likely in cause, wrongful loss or damage to 
the public or to any person. It is obvious that mischief may be 
of various classes, and so be of different degrees of criminality, 
according to the means employed in producing it, according to 
the value of the property injured or destroyed, and according to 
the nature or utility of the property damaged, ^lischief 

relates to iiroperty (including animals), not to inoi. 

Mischief in general, is punished by sec. 426. Eecourse in 
forest cases would not be had to this section, because the minor 
forms of mischief (adequately punishable wdth fine or with im¬ 
prisonment up to six months) are all specified in the Forest Act 
itself. 

Mischief where the damage amounts in value to 50 rupees and 
more comes under sec. 427 ; and mischief by fire with intent 
(or guilty knowledge) of causing damage to the extent of 100 
rupees value or upw'ards is punishable (the imprisonment may 
extend to seven years, with fine also) under sec. 437. This 
section w^ould be resorted to in grave cases of mischief by setting 
fire to a forest. 

Mischief to irrigation works, or water-supply works (of any 
kind and for any purpose) and mischief to roads, bridges, navigable 
channels, come under secs. 430-1, and mischief to cattle 
(according to value) under secs. 428-9. 

^ * See p. fa that case the inference maybe (according to tlie precise 

circunistaiices) that he liiiiiselt stole it, and not necessarily that sonic one else stole 
\t and \\Q received it. This is also the French law (that anyone Ibund in illicit 
possession of newly-cut wood is pre.siinied to have cut it). Ciirassou, II, 421 ; 
see also Maynes I. P. Lode (9th ed.), page 311 and page 335. 1 laid eninhasis 

on recent possession above, because ii it was only after the lapse of a considerable 
time tluit the piopcrty was discovered, there would be so much ground for pro¬ 
bability of previous transfer so forth, that the inference (if any at all was 
jiistifiaLle) would be of ** receiving.” On this .subject, section 114 of tlie Evidence 
Act may uselnlly be referred to ; the principle on wjiich the rule proceeils is, that 
it is right to presume what i.s likely to have happened, regard being Imd to the 
course of natural events, human conduct, &c., in relation to the facts of the case. 
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Criminal iresjjass may be just mentioned, but it is not likely 
to be applied to forest cases, because the specific acts of 
trespass on forest property are provided against in the Forest 
Act. As to trespass under the Code and the criminal intention 
wliicb is necessary to constitute the offence (see p. 122).^ 

The subject of “ Attempts ” has been dealt with already 
(p. 131). I need hero only remind you that it is only an offence 
jJiinisliahle under the Indian Penal Code, the attempt to commit 
which, is punishable. “ Attempts,” therefore, in the case of 
lesser forest trespass and mischief could not be prosecuted. 

It is only where an offence connected with the forest or with 
timber in transit is serious, and tvoiild he intnishahle under the 
Indian Penal Code, that a case of “ attempt ” could be success- 
fully prosecuted." 

“ Abetment ” may occur in forest cases, because the Indian 
Penal Code (sec. 108) speaks of abetment of an “ offence,” and 
the term here is explained (by sec. 40 of the Code) to include all 
offences, whether punishable under the Code or under a special 
law, and irrespective of the amount of sentence to which they are 
liable. As a matter of practice, abetment would not be taken 
notice of in merely petty cases. It is immaterial to the existence 
of the offence of abetment whether the principal offence is actuallj' 
committed in consequence of the abetment or not (I. P. C., 
sec. 108, explanation II.), but this result is very material to the 
question of amount of punishment. The circumstances which 
constitute an “abetment” punishable under the Code have been 
tlescribed (p. 127). 

_ have spoken already of the duty laid on certain pei’sons tc» 
Rive information of offences or render assistance in forest fires, 
'■tc. (see p. 899). Omission to render the assistance required 
(secs. 44, 78, Indian F. Act) would be urosecuted under 
sec. 187.3 


' As it may l>e convenieut in connnetion with the award of compen.satioii, &c., 
of the Civil law of trespass, I liave added in Appeiuli.x B, a 


to 

^'* 2 *^* on the. subject. 


is arc in tlic French law punished as the crime itself, but no attempt 

punishable if it is an attempt at a ddit (a lorest offence, for 
ilool. . <’oining under the penal law as a crunc) unless some siiecial law 

^ II, 429). 

offen ^ r ** ” related to the preveiition of an offence, I't must bo an 

CO of the more serious kind (by definition sec. 40 I. P. C. ). 
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A person legally bound, and intentionally omitting to give 
information, would be punishable under sec. 17G, I. P. Code. 
He would come under sec. 177 if tbe information given were 
sucli as be knew, or had reason to believe, were/n/sc. 

In the case of the duty imposed by sec. 78 of the F. Act, no 
jjcnalty was mentioned, because the moment the duty is legaHy 
declared, the General Criminal Law provision against the breach 
of such a duty applies. Secs. 176, 177 refer to information 
legally required on any subject, or to information about an inten¬ 
tion to commit some offence, or to giving false information (which 
is merely another form of the same dereliction of duty). Secs. 202, 
203 refer, similarly, to the case of information about an offence 
nctualhj committed. The I. P. Code has introduced a difference 
in these sections, as to the meaning of the term “ offence.” 
Thus, in sec. 176 “ offence ” means one under the I. P. Code, 
or under a special law if punishable with six months’ imprison¬ 
ment and upwards, and so in sec. 177 and sec. 202. In sec. 203 
it is any offence. If, therefore, a case of omission to inform 
about an intention to commit an offence were prosecuted, the first 
clause of sec. 176 would alone be applicable, unless the offence 
were of the graver description, when the 2nd clause could also be 
applied. If the information not given related to an offence 
actually committed (sec. 202), the same remark holds good. 

Under sec. 201, I. P. Code, if any person, knowing, or 
having reason to believe, that an offence under the Indian Penal 
Code (or may be under the Forest law' if punishable with six 
months’ imprisonment or more) has been committed, causes any 
evidence to disappear, or gives false information, in. order to 
screen the offender, he is liable to punishment, which varies 
according to the gravity of the offence concealed (see also 
sec. 206). 

Of the offences under tlie Indian Penal Code, indirectly con¬ 
nected with forest administration, i.c., likely to occur or to como 
within the range of a Forest Officer’s practice as such, I may now 
mention the principal. 

An “ unlawl'ul assembly ” may possibly occur in connection 
with some disputed boundary or question of right in land. All 
that is ncocssary on the subject has been said at p. 109. And 
it may be necessary to refer to the Criminal Procedure Code, 
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Chap. IX,, as to the action of the magistrate in dispersing an 
unlawful assembly; and to Chap. XII. as to action taken to 
maintain existing possession and prevent a “ riot.” 

Giving false evidence (secs. 191 to 195) is an offence which 
is unfortunately likely to occur in forest cases ; hut inasmuch as 
on such an occurrence in a forest trial, the Magistrate or Court 
Avould take action, it is only necessary to refer the Forest Officer 
to the sections of the Code (p. 112). 

The harbouring or concealing ^ offenders, as a step calculated to 
defeat the ends of public justice, is an offence under the I. P. 
Code, sec. 212. The “offender” must, however, have com¬ 
mitted, or been charged with, an offence under the Indian Penal 
Code, or under any special law punishable with imprisonment for 
months or upwards. 

As regards breach of trust (sec. 405), a case under this head 
sometimes occurs, when a contractor has been employed in the 
lorest to saw up the trees felled, and launch them in certain 
scantling forms, into the river. It may happen that it pays him 
■"’ell to remove the lighter scantling which is conveniently situ- 
^ited, but larger pieces at a distance from the river may bo 
expensive and troublesome to move. He is then tempted to 
conceal, burn, or o'.herwise destroy this timber, so as to avoid 
the duty of launching it. Here, it will be observed, the offender 
<loes not convert the timber to his own use (sec. 405), but he 
does offend against the further clause of the same section, namely, 
lie violates the express or implied terms of the contract" under 


winch the timber was made over to his charge. He can then be 


prosecuted for breach of trust, to say nothing of a further chartre 
mischief. ” 


These, I think, will be found to be the principal offences likely 
^0 come up in the course of a Forest Officer’s business, which 
will require reference to the Penal Code. I ought, perhaps, 
more specifically to have alluded to sec. 409, as applicable in 
^^fise a clerli or a forest subordinate make away with cash or 
property of Government. But this subject, I think, will be 

j Husbana and wife can ncv, r bu cbargol witli “ liarbouring ” one the other. 
J’orson co nniits a bieac.li of trust when he violates— 
vj) au}’ ilirectioii of the law,— 

(^) any ex]>rcss legal contract, — 
to 1 implied leg^l contract 

he is to discharge his trust, (See section 405.) 
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sufficiently undei’stood from the remarks on the subject of theft 
(p, 120, see also p. 111). 

Certain offences by Forest Officers, are more appropriately 
reserved to the chapter on Forest Officers and their duty. 


Penalties for Forest Offences. 

It remains for us to notice the punishments provided for 
forest offences, which include some of a special kind. The two 
primary penalties are “ imprisonment or ‘ fine or both. The 
Acts speak merely of fine and imprisonment, because the nature 
and extent of them are matters of the general Criminal and the 
Criminal Procedure Law (p. 183). 

The “ imprisonment ” awarded may he cither “ rigorous ” 
(i.e., with hard labour) or “ simple ” (i.e., without hard labour) 
in the Court’s discretion, according to the nature of the offence 
and the circumstances and character of the offender. With the 
exception of the grave offences declared iu sec. 62, the limit of 
imprisonment under the Forest Act is six months, and for 
breach of general Eules (sec. 76) where no special penalty is 
appointed, one month, with or without fine. In the case of 
Eules about timber (sec. 42, Burma 44) the penalty may be 
doubled under certain circumstances. 

“ Solitary confinement ” cannot bo aw'ardcd in any sentence' 
under the Forest Act, but can be ordered, if the trial has been 
on a charge under the Indian Penal Code, aud the sentence is 
one of riyorons imprisonment (see p. 133). 

Sec. 62 of the Forest Act is the only one in which fine is 
mentioned without any limit; and that means that there is no 
legally fixed amount, but (by sec. 63, I. P. C.) the fine must 
not be “ excessive,” with reference to tlio means or position of 
the offender and the circumstances of the case. Under all other 
sections of the Forest Act, 500 rupees is the maximum limit of 
fine. In the Burma Act, offences in the Eeservod Uorest are 
further limited: for they are classified into two sets: the fii’st 
are the pettier cases punishable only to a limit of 50 rupees (or 
100 if the damage done by the offence exceeds an estimated 
value of 25 rupees), the second are punishable ns iu the Indian 
Act (up to six months’ imprisonment or fine to 600 rupees or 
both). 
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AGfiRAVATION OF OFFKXCES. 

As iegaicls the entire peualt}’ it will he observed that in the 
case of offences against sec. 25, the general limits are stated, 
and It IS in the magistrate’s discretion to award for each case 
sue 1 penalty (within the limits) as he thinks suitable; and so 
■"It 1 rules under sec. 32 (Indian Act). In the case of Rules 
nnder sec. 37 (Protection of Natural Produce) of the Burma 
Act, as also in the case of Rules under the Indian Act (sec. 42, 
lima 41) and sec. 61, the rules themselves are to provide the 
appropriate penalties within the general maxiimuiu I am not 
aio of any gieat advantage of this difference, except that 
per laps in the case of offences against the transit rules, there is 
more room for variety in the degree of guilt, or mischievousness 
0 the act punished, and so experienced persons drawing up the 
inles, could discriminate better. 

As to the general question of offences afifjraratcd by repeti- 
mn or by certain accompaniments, and their consequent heavier 
pena ty (see p. 134) .i There may be aggravation which alters 


vJnrrVi r . 1 ‘li A, a AYuie Ulscrctioii loft to 

inuc], less.' "He^reo ‘^?m-rnv t' 1‘® " ' J sentence ov one 

be addiipofl i*, circumstances, such as in the nature of tliiims 

‘“•a so a£ t£ J,n.onn ‘■nminnlity of the olI'Llce 

they e.xist. ' "'“o'oit ot .sentence, shouhl be prov\>a in crimina] trials when 

the aggravating; circiiinslanccs thu.s 
(t>) On Sin. " t*ie Jiight (before sunrise or after sunset'!. 

Pi'cventi n’m T I holiday; because then the .absence of the means of 

crniie over his hic^ &c ? ' prevent liis recognition (c.i/., thief with 

Ly armed with fire-arms.. 

'rhicrinse afforest jiroduce is elfected bv means 

instead nf o ^ unm.age , e.g., hacking a branch or a stem witli an avc 
that the tr^cann^co^pL^ grubbing out the roots, so' 

(.9) RehiSi'i^ieni,?.^?-^ ‘m®’' give himself up. 
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(This^ivonn''u ”^'R''-'t®.iyhich have been lawfullv seized or seouestrat''d 

O') The ofen!i:l' the offence after being warned against it. 

^IfCUtter in thl fomst t'^‘'est-labourcr, or employed os a wood- 

of'eo'Se^therOnicer, and committed an olfence, 
not actuaUv oT ®^®nq)lary penalty ; here, the oli'ender 

^^gmvatintr nT^ ^ position as to make it an 

F L ^ circumstance if lie is concerned in an offence.) 
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the nature of the offence or brings it under a new section ; but 
.there is also a general aggi’avation, by which I mean, that while 
the legal offence in itself is not altered yet the circumstances 
make it a very bad case of its kind. An aggravated offence in 
this sense, is dealt with by inflicting the maximum penalty or (as 
I have said) by bringing a charge under the Penal Code vhicli 

usually awards a higher penalty. 

I will only repeat here that whipping (Act VI. of 1864) is not 
applicable to ang case prosecuted under the Forest Act, and onl\ 
in certain cases under the I. P. Code (p. 134). And though 
ordinarily whipping (in the way of school discipline) is awardable 
as an alternative punishment for juvenile ofienders, that is the 
case of an offence which is proved under the I. P. Code, and not 
under the Forest Act. 

But besides these ordinary penalties of fine and imprisonment 
for breaches of the law, certain other punitive measures adopted 
by the-Forest law have to be considered; these are :— 


(1) The suspension of rights in certain cases. 

(2) The order to pay comiKiisation ; not out of the fine (which 
is an ordinary provision of the Criminal Procedure Code) 
but in addition. 

(8) Confiscation of carts, boats, tools, &c., used in connection 
with forest (or timber) offences. 

(4) Proceedings which are not for confiscation, but are held in 
a similar manner, with regard to recovering timber or pro¬ 
duce unlawfully a])propriated. 


(Jc) If the theft of wood or other produce involved tlie cutting out or removal 
of some property-mark already on the material. 

(/) ‘Wlien tlie offence is committed within a year of a previous conviction for 
the same (ora greater) offence. 

{m) Wlicn tliere was an intention of doing injury to the forest gi’owth beyond 
the mere act of appropriation of tlie particular wood or produce stolen. 

(This intent may be presumed when the wood cut or produce removed is luseloss 
to the otlcnder, or is in such quantity or of such a kind that a person in his 
station of life could not be undtrr any temptation to take it for its.owdi sake.) 

The French Forest Law (Code F., Art. 201) recognizes as aggravating circum¬ 
stances— 

{ci) hecitlive,” i.c., a second conviction for any delict or contravention 
atrainst the Forest law, within 12 months of a previous conviction. 

(/;) When the olience was by night; or when a tree has been sawn down. 
(Usagf'- dc la srkpour coupcr.lcs arlrcs a pied.) 

The penalty is doubled in tli^c cases. 

' (The use of the saw makes no noise, lienee it is an offence concealed ; also the 
use of the saw in a copjnee wood may be detrimental to the reproduction.) 
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And under this head also I may most conveniently bring the 
special provisions by ivhich the ordiuaiy law of cattle-trespass is 
applied to the forest, with certain modifications. 

Some remarks will be necessary under each of these heads 
seriatim. 

(1) The last clause of sec. 25 provides that when (in a 
Jveserved Forest) a fire is caused— 

(fl) Wilfully, or, 

{b) By gross negligence, 

the Local Government (notwithstanding that any penalty has 

em viflicted under this section) ^ may direct that in such ibrest 

ei any poition of it, the exercise of all rights , of pasture, 

01 to forest produce, shall be suspended for such period as it 
thinks fit. 

It may perhaps be necessary to point out that the object of 
tins IS not so much to the punishment as to give the 

oi-est a better chance of recovery; and the exact time of 
suspension, and extent and kinds of rights suspended, will 
naturally be regulated with this object in view. Nor can it be 
sau that the provision is in eftect punishing the innocent with 
10 guilty; for the suspension of rights—where perhaps the 
ignt-holders had nothing to do with the fire—is only what would 
a uia ly happen it any cabnnity occurred which incapacitated the 
orest from supplying the rights. 


rief r? ] P»‘^ctically and in most cases, the 

^ in causing the fire : but even 

PeiirlnT'''^ innocent parties would only be sus- 

the Z. T T, i-iglits not retarding the recoverv of 
grazin,rV"''^t permitted instead of 
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The value of sucii a prohibition as a preventive is so 


Srea‘ tl + i-wunjinuu as a preventive \s m 

a rein I consideration outweighs any hardship. If bucIi 

aiivwir ^ applied once, it has rarely to be resorted to a second time, 

"•ere on’! ^ ^ firos 

(under tl of an order of this kind 

flic old Hill-Forest Hales of the ranjab). 

is only necessary to say that in the case of Keserved 

nirticteii ( k •'>eein as if the provision would not a|)])ly if the iiennlty was 
I’nf I snbini-ew'Mt'.®'''' agno-o case) under the I. P. Code. ; 

iigainst ti,„ • . matter is delinitcly ruled iu the courts) that this would 
tao spirit and intent of the provision. 
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Forests only, i.e., in cases under sec. 25 of the Act, besides the 
penalty for the offence, there may be an award of “ such compen¬ 
sation for damage done to the forest as the convicting Court may 
direct to be paid.”^ This provision is therefore formally (at any 
rate) distinct from that in the Criminal Procedure Code (Act X. 
of 1882) sec. 545; since under that .section, in the cases therein 
provided, the Court can order the ivhole or part of the fine 
inflicted (and can therefore adjust the amount of the fine suit¬ 
ably) to be paid to the person injured (see p. 173). 

The provision of the Criminal Procedure Code is, however, 
itself applicable, in any case, whether under the Forest Acts or 
the Code. 

(3) and (4) The subject of confiscation—3rd and 4th heads above 
noted— is dealt with in secs. 50-60 of the Forest Act (B. id.). 
As I have already remarked, not only is confiscation projKvhj 
■so called, treated of as a penalty,- hat also the case where pro¬ 
perty connected with, and probably obtained by, the commission 
of an oft'cnce, is either produced at the trial along with the 
offender, or is discovered lying in the forest or elsewhere, the 
actual offender who cut or prepared it for removal not being 
known or arrested — or having taken to flight. 

It is obvious that in these latter cases there is nothing in the 
nature of confiscation properly so called. The property never 
belonged to the wrong-doer in whose hands it was seized, nor to 
the person (whoever he might be) who cut it and left it lying. 

But the jn’oeedure is the same in both cases, or, at all cvbnls, 
is closely analogous. 

Where any forest produce appears to have been the subject of 
an offence punishable under the Forest Act or I. P. Code, the 
first thing to be done is to make a formal “ seizure ” which 
may (sec. 52) be effected by any Forest or Police Officer. The 
fact of seizure is indicated by putting a mark (sec. 52, — 
usually the “ broad arrow ”), and a report has at once to be made 
to the Magistrate who would have jurisdiction to try the ofl'eucc. 


1 By tliis is meant, compensation in money. I am (loulitfiil whether the Court 
.could allow a prisoner to offer so many days' labour in the forest instead of having 
to P‘\V luoney : there would be some advantages in such an arrangement. 

2 The French law is similar. Seizure may be made of all cattle, tools, carts, 
Jcc.f ^^iroux^ cu cUIit'" ( 0 . F.. 0 I 6 ]), and all illicitly-obtained produce may be 
•ordered to be restored (reslitue), for there is no real confiscation in such cases 
•( 0 . F., 198): tools of all kinds can he confiscated, but not animals nor carto. 
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“^ir Ibovo is an offender connected witli the case, and ho is not 


arrested on the spot, the Magistrate will take the necessary steps 
for his arrest and trial. At the close of the trial, if the propertj- 
appears to bo Government property, the Magistrate will order its 
restoration, and the Forest Officer will take charge (sec. 55), or 
he may order any other disposal that he thinks right; ^ and if 
the property belonged to the offender, the ^Magistrate may order 
its confiscation, in addition to any other penalty, under sec. 54. 
It there is no offender, or none can he found, the Magistrate 
enquires into the cause of seizure, and if he finds that the 
property has been obtained by the commission of a forest offence, 
he can order its restoration, or order its delivery to any person he 
deems entitled to it,- 

But it wull often happen that though the actual offender is not 
traced,^ some person is known or believed to he concerned w’ith 
or interested in, the produce seized, then notice should ho issued 
to such person, or a general public notice issued and one month’s 
delay allow'ed, during w'hich any person may he heard, and may 
offer evidence, against the seizure : no order is passed till the 
month has expired (sec. 56). 


It the property is such that will not keep or w'ill deteriorate. 


See also under the Criminal rroccdurc Code, see. 517. Here also, it is 
^ iiecessary that lh(3 accused should be convicted. As long as anij offence 
jippears //arc committed with regard to the propeity produced, the court 
puss orders lor its disposal. The section only speaks of property produced 
e Ole the Court. And the property need not be in the original state in which 
ni offence the property dealt with maybe the result of melting 

I',’j ^^^‘loning or altering the original. 

p l»i’ocednrc in sec. ol of tlie Forest Act and sec. 523 of the Criminal 
^ ocediire Code are very similar. But there arc so many peculiarities in ibrest 
IjC-S that it is better to provide specifically for the subject in the Forest Act. 
thlr' it is dilijcult to say who is the real owner, because 

lacihV^ apparent ollencc but none as yet proved. The Forest Act, therefore, 
f’on -r empiiry by laying down that where wood is seized in tliis way, the 

tiie/^ with a presumption that the wood belongs to GovcTiimont: 

«ei''u else wlio (as will atterwards be stated) is found to object to this 

rp" properly ]nit to prove his title against that vj'imd facie presumption. 

sec. 68, 13. 07.) ^ ‘ 

in ^ Burma timber frauds in 1872, large (tniiBtilies of teak logs were found 
t obtained fraudulently under colour of a permit or lease to cut 

hiin'etl^ charge, nor could i*- in all cases be ascer- 

"I out them. But it is believed or known that a Company, the 

issued t. 1 was interested in the limber ; consequently, a notice was 

^‘Uulo seizure of tlio timber, to show cause why it should not he 

•oivo Government Ollicors. In those days the Act of 1865 was in 

obviou'/^i ^ proceedings were spoken of as “ conhsoation.” It is 

waj, powever, that in such a case tliorn was. no conliscaiion, as the property 
llie stolen from Government and never was lawfullv the property of 

^‘^mpany at all. ‘ ‘ 


FOEEST LAW. 




it may be sold by the Magistrate’s order, and the money proceeds 
will be kept or dealt with in the same way as the property itself 
(sec. 57). 

It is hoj^ed that the student will have fully mastered the 
distinction between secs. 54, 55, 56. 

In actual practice, cases of conHsodtioa are not common, for 
the property must be that of the wrong-doer, only that some 
offence has been committed in respect of it : for example, he has 
lawfully obtained 300 poles of teak, but he has smuggled them 
by a forbidden route, to evade the pass regulations ; here the 
property is the offender’s lawfully enough; if therefore the 
property is taken from him as a penalty for the smuggling, that 
is confiscation, properly so called ; so if his cart, axe>s, or cattle 
were taken, as used in committing the offence ; but it is to these 
cases only that sec. 54 applies. Far more commonly, what 
happens is this, that a person commits an offence, and ho is 
caught, and with him a large quantity of wood, &e., icronyfiiUy 
cut or removed; here, at the close of the trial (sec. 55), the 
Magistrate will simply order the stuff to be given back to the 
Forest Officer ; there is no confiscation, because the wood never 
was the property of the offender at all. It is the same with 
sec. 56; the Forest Officer may come across a lot of Govern¬ 
ment timber lying in the forest, for the offender has heard of his 
approach, and has left it and ff ed ; here of course he may require 
to have a Magistrate’s order to dispose of the property, although 
no offender is caught; ^ but it is no confiscation, only a restora¬ 
tion of tlie property to Government, from whose possession it 
was wrongfully removed. 

A common case is where, when the property is seized, it is 
found to bo a mixture. For example, a man has a ‘‘ permit ” to 
collect dry and fallen wood, and to stack it for removal; he 
nefariously cuts a lot of green wood, and mixes the billots with 
the dry in the stacks; here, as a forest .offence has-been com¬ 
mitted in respec^t of some of the wood, it can be seized; the 
Forest Officer would be justified in at once separating the green 
from the dry and seizing the green; or, if he could not make the 


^ The ^Iflgistrate’s oriler (is after iiotif’c as above mentioned) ^Yonld prevent 
any coni]dicatioii arising ]>y {liircl parties claiming rights in the property, as where 
the olfendcr was only a servant. 
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separation, be might fairly seize the whole.^ But it will be clear 
that in regard to such stacks no order of coujiscation is passed. 
Sec. 54 does not apply ; sec. 55 does. The trial being over, the 
Magistrate would simply pass an order that the green w’ood was to 
be restored to Government, and the dry given back to the accused. 
The dry wood could not be confiscated^ it will be observed, for 
no offence has been committed in respect of it. It was lawfully 
enough obtained, and never would have been seized at all, but 
that it was mixed with other stuff that was liable to seizure. 
The green wood would also not be the subject of confiscation, for 
it has never become the property of the thief, and can only be 
/ estored to Government. In such cases the only order that can 
be legally passed w'ould be at the close of the trial (1) to separate 
the material, restoring each kind to each person; (2) to sell tho 
^^hole and allot a fair value out of the proceeds to the parties.” 

From any order of disposal after trial, or disposal w'here no 
offender has been found, there is an appeal, either on the part of 
the lorest Department, or of tho oiiender, or person interested 
iu the property seized (sec. 58). One month is allow’ed for tho 


appeal. 

In the case of confiscated material after the appeal has been 
heard, or after tho period of appeal has elapsed, the property 
^ests, absolutely and free of incumbrances, in the Government 
(sec. 59). 


Under sec. GO, the Local Government may empower any 
officer to direct the immediate release of property seized. This 
'^^ill enable errors to be corrected at once without putting the 
poison interested to the trouble and expense of a trial or appeal.^ 


^ Xo doubt it win bo roiiveiiient tluit tlie Act sliould be aniendod so as to 
speeily tins ease ; but I think even now, on general ])riiu ip]<^s of justice, tho 
-oarts would so decide. If a thief, by his own wrongful act, so mixes up what 
^ jus own with wliat is stolen, he certainly could not complain if the whole were 



for exainide, if the stolen wood were only a 


part that was not stolen, ns, 

-innll part of the entire heap, 
bv xy the value of the wood restored to ])risoner could be attached 

. ^tue Court in li<jiiidatiou of any fine or compensation ordered to be paid. 

Provinces, Govtnunent lias empowered all Conserva- 
fov"^*?Conservators to exercise this power ; but this Avas haitlly intended, 
fiait if a subordinate made a seizure, and his olhcial superiors 
refu^'i ^ iicizurc unnecessary or undesii-ablt?, they could order its release and 
se to proceed, in the ordinary course of their oflicial duly as controlling 
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This power, coupled w'ith the liability of Police and Forest 
Officers to be prosecuted for “ vexatious or unnecessary ” seizures, 
are ample safeguards against any abuse of the powers given by 
this Chapter, which otherwise are obviously necessary for the 
safety of Government and other forest property. 


Cattle Trespass. 


The subject of Cattle trespass is another instance of a class of 
injuries specially dealt with by the Forest Act, though reference 
is still made to the ordinary Cattle Trespass Act. Some observa¬ 
tions on these provisions are necessary. 

Cattle-trespass is an offence, but one in which human agency 
is only indirectly concerned. If there is a responsible person in 
charge of the cattle (and this is the reason why, under the head 
of grazing regulations, I stated the necessity for such a person 
being appointed) he is answerable to keep the cattle from 
mischief, and from straying where they ought not. If he is 
guilty of negligence or misconduct in this respect, he is liable 
under sec. 25 (d) or 32 (g or //), as the case may be. But the 
cattle themselves may be pounded when trespassing on any 
permanent (reserved) forest estate, or in a closed portion of 
a Protected Forest (sec. G9). 

It was necessary for the Forest Act to specify this, because the 


general “ Cattle Trespass Act ” (I. of 1871) speaks only of 
“ public plantations,” which is not sufficient for forest protection 


generally. 


Another addition to the Act of 1871 was also necessary with 
reference to forest protection. The lines imposed under that Act 
may often prove uusuited. For in forests, the object is not to 
giaduate the scale of lines solely according to the value of the 
cattle, but according to the amount of mischief they do in the. 
foiest. It is true that the value must also be taken into 
account, otherwise, considering only the damage, the pound-fee 



It js 111 connection with these proceedin^r.s tliat under section 61, a Police Olficer 
nr Forest Officer is threatened witli punishment for a vexatious or altogether un¬ 
necessary seizure. 
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exceed the total value of the auiiiial. The Forest Act then 
prescribes a scale of fees on this principle, Avhich the Local 
Govermnent may order to he enforced. For elephants, buffaloes, 
and camels the fee is heavy, as is the damage done by such 
animals ; and although goats are, as ve have seen, far more in¬ 
jurious to a forest than horned cattle, still the small value that 
they have, makes a fine of eight annas quite heavy enough, all 
things considered.^ 


It will be observed that these rates are not necessarily 

in force in all forests, although in nil forests cattle are liable to 
ho pounded under Act I. of 1871, because, as I said, that Act is, 
in any case, declared to fipply. A special order of Government 
must be issued in order to make the higher scale of fees leviable." 

In all cases the procedure of Act I. of 1871, for the establish¬ 


ment of pounds, the disposal of animals pounded, and so forth, 
uie unattected, so that it will be desirable for me to call attention 
to those parts ot the Act which are practically of importance to 
the I Orest Officer. 

By sec. 4, “pounds ’ (enclosed places in which cattle seized 
or trespass are detained) may be established at such ‘places as 
the Mcifiistrate of the district (subject to the general control of 
the Local Government) may from time to time direct. 

^ Forest Officers should therefore apply to the Magistrate of the 
district when they wish to see a pound established in any place, 
&nd should furnish him fully with the information, w'hich will 
convince him tnat a pound is desirable, and that it will pay its 
expenses. 


Ibe pound (oven if established in a plantation or forest) is 
uuder the control of the Magistrate (sec. 5), and he fixes the 
scale of charges for feeding and watering the cattle detained, 
ich, of course, are payable beside the punitive pound-foe or ' 
penalty for the trespass. 


iwd hin.l’i ?‘^ penalty (Art. 87), puts coats, horses, 

to a W , together, an.l shee]> uiul pigs separately. The latter are subject 

mast/f trespass occurs during the time of the fall of the beech- 

Pl•eveht!?’“^^•S‘‘f”K‘' IS then done, the crop of possible seedlings being 

the ,m, I'l '‘\"““i«hed in extent). If the trespass occurs in a “closed” place', ' 
2 penahy is double. This is an excellent rule. 

nrtilici the grazing iu a, plantation or forest (especially when - 

“ saiUiba ’• ) is so good tlint the 
iiRP frx ^ let the cuttle go to pound aud pay tlio fees. Here would be a good 
' ordering the higher scale. 
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The Magistrate also aiipoints the “ pound-keeper ” (sec. 6.) 
This “ pouud-keeper ” is a public servant. It is his duty (sec. 7) 
to keep a register and to enter therein the number and descrip¬ 
tion of cattle, the time o: their being brought in, the name and 
I’esidence of the scizer and that of the cattle owner if known. 
The person seizing the cattle, is entitled, if he wants it, to a 
coi)y of the entry. 

All officers of the police are bound, when their aid is requested, 
to aid the seizer in preventing resistance to the taking, or the 
rescue, of the cattle (sec. 10). 

The fines onlinarUij levied are specified in sec. 1'2, and I may 
repeat that these (as regards forests) are in force always, unless 
a special order has been issued providing for the higher fees 
under the Forest Act. 

When the owner claims the cattle, they are given up to him 
on payment of the fine and the cost of feeding (sec. 13). 

If the owner appears, and disputes the legality of the seizure, 
ho must deposit the fine and charges, and get back his cattle, 
the money being in deposit pending the hearing of his case 
(sec. 15 : see also secs. 20-23). 

If no one claim within .seven days, the iwund-kecper informs the 
officer ill charge of the nearest police station, who puts up a notice at 
his office, and causes the .same to be publicly proclaimed; and if 
within seven days from the date of this again, the cattle still remain 
unclaimed, they are sold by jmblic auction (sec. 14). 

In any ease, if the fine and charges are not paid (either by refusal 
or omission), or are not deposited (by an owner intending to contest 
the seiziue), the cattle may be ^old. 1 he fine and charges will be 
deducted li-om the sale proceeds, and the balance made over to the 
owner : it may not, of course, bo necessary to sell all the cattle ; so 
many only will be put up as are likely to realise the sum required ; 
the remaining cattle are then restored. 

A 1 itten memo, of account is also given to the owner in such cases, 
showing the number of cattle seized, the amount of fine and charges 
due, the number ob cattle sold, the price reali.sed, and the manner in 
which this was disposed of (sec. 16). 

Finqs recovered from cattle pounded, are credited to the 
Magistrate of the district (secs. 17-18), who has a “ pound 
fund ” from which tlie salary of the keeper and cost of the pound 
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ftro defrayed. If the fund has an available balance after these 
charges are met, the money may be devoted to certain useful 
objects stated in the Act. The Forest Department does not, as 
IS sometimes supposed, get the fees derived from forest pounds. 

^Mien there is a surplus after sale of cattle, and no one claims 
it, it is kept in deposit for three months, after which it also is 
linally credited to the pound fund.’’ 

Ihe Act prohibits pound-keepers and police officers (and 
Ioiest Officers should be required to obey the same rule) from 
purchasing directly or indirectly, any cattle sold by auction under 
this Act (sec. 19). 

It should be remarked that cattle ought not to be seized for 
tiespass, nor a herdsman or driver prosecuted, when the cattle 
have got into a forest by accident, or notwithstanding reasonable 
offorts to prevent it, nor when they have taken refuge there from 
storm.^ 

Die Hazara Regulation (II. of 1879), sec. 31, contains a pro- 
'^ipion that if cattle stray off a lawfully used road, without 
negligence on the part of the driver, they are not liable.^ 

J-ho Act also provides (secs. 24-28) penalties for forcihle 
supposition to seizure of cattle liable to be pounded, and for re&cuc 
such cattle. 

It is provided under the Indian Penal Code that inisdiief may 
committed (sec. 425, illustration //), by causing cattle to enter 
a field, Ac., with the intention of causing damage to crops, 
or knowing it to be likely that such damage will be caused. 

’Tlr, O J O 

a fine is imposed in such a case, the Cattle Trespass Act 
pi o\ ides (sec. 25), that the fine may he specially recovered by 
ixdc ot nil or any of the cuttle by which the trespass was com- 
iiiitted, whether seized in the act, and whether they were the 
Pioperty of the offender or only in his keeping at the time. 

Sec. 2G imposes a special penalty for luigligent or intentional 
ifiinage to “ any crop or produce of land” or to a public road, 
% pigs. 

^ec. 27 imposes a penalty for neglect or misfeasance by a 
pound-keeper; the fine being recovered from his salary. 


‘ C, 
made 


I 

the Austhaii law of 1852, Art. 66 ; hut any dainci^e-done must be 
.£?oud ^ 


^kere i.s a similar rule iu the Saxon law ((jveiizc), p, 192'. 


misT/i), 


FOREST LAW. 




Any fine imposed under secs. 25, 26, or 27 may bo applied by 
the Magistrate in compensation for the loss inflicted. 

Nothing in the Act will prevent a civil suit being brought for 
damages (sec. 29). But if any compensation has been recovered 
under the Act, the amount of it is set-off against any damages 
awarded in the civil suit (sec. 30). 


APPENDIX A. 

Abstract of the Chief Continental Laws respecting 
Forest Fires. 

French laiv. 

It may be useful to compare with the Indian law, the provisions 
that have been made by European law against forest hres. 

Under flie French Code (Article 42), purchasers of the annual 
cutting,^ their workmen and agents, are forbidden to light any fires 
outside their lodges or huts or sheds, under penalty of 10 to 100 
francs, besides liability to damages. Burning of charcoal is regulated 
under Article 38 by written order as to its locality. Article 148 pro¬ 
hibits the kindling of fire (under any pretence whatever) inside a forest 
or within a distance of 200 metres from it.~ Lighting a fire contrary 
to this rule is punishable with fine from 20 to 100 francs. And if a 
forest fire actually breaks out in consequence, the punishment for mis¬ 
chief by fire under the Penal Code’* may be inflicted besides damages. 
Under Article 149 of the Code For., provisions similar to those of 
the Indian law are enacted compelling right-holders, &c., to help in 
case of fire; and in case of refusal they may be deprived of their right 
for at least one year, or at most for five years ; besides being liable 
to punishment under Article 475 of the Penal Code. (This section 
^refers to refusal to help a public servant demanding aid, similar to 

^ trees to be cut in the forest for the year according to the working plan, 
are in I ranee, usually sold standing, and the purchaser cuts and removes them ; 
there is a sj»ecial procedure for the ‘‘adjudication of the “ coupe and condi¬ 
tions as to the removal followed hy a careful scrutiny on the expiry of the tune, 
to see that all conditions have been duly observed, are laid down. 

- This refers ot course to fires out of doors, not to tires lighted inside a liouse 
wliicli Jiappens to be withiii 200 metres of a forest boundary (Curasson, II, 18). 

JI}' Article 134 of the French Penal Code, a nnlfiil incendiary of a house or a 
forest nuy be puni.dieJ even with death. This of course refers to an atrocious 
lorm of crime committed (leliber^.t(dy out of hatred or for motives of vengeance 
(Curasson, II, 404); but an intentional setting-on fire of a forest, even with less 
criminal motive, would be as severely punished as under the Indian law. 


LAW OF EULOPE AS TO FIRE PROTECTION. 



oul* own Indian Penal Code, sec. 187.) Article 151 prohibits the estab¬ 
lishment of lime or plaster of Paris kilns, brick or tile kilns, with¬ 
out special permission, within one kilometre of the forest, on penalty 
of a fine of 100 to 500 francs, and the demolition of the structure. 

Since this page was in print, a law has been passed in France for the 
special protection of certain forests in the Dcp. des Alpes Maritimes, 
from fire. Kcference must be made to the lievue des Eaux et Forets, 
Vol. XIX., p. 13G. 


German lav\ 

Ill Prussia^ no fire may be lighted inside a forest or in dangerous 
places, within five ‘‘ruthen ” (the ruth = a pole or 5^ yards) of the 
forest boundary. 

Tobacco smoking off the public and authorised roads, is not allov;cd 
in pine forests between 1st April and 1st October. A prohibition also ,, 
exists- against the use of pipes without covers (which prevent burning 
particles from falling), also against shooting with paper gun-wads 
Avhich maybe smouldering and fall among dry gi'ass. The provisions 
apply to private as well as public forests. These provisions may be 
usefully noted for Indian practice. 

In Saxony, smoking cigars, and pipes without covers, in forests, is 
forbidden and the use of flaming matches, as well as kindling fire in 
any dangerous place, is forbidden. The police are bound to make 
these prohibitions generally known by issuing notices, advertising in 
the local newspaj)ors, &c. 

As usual, fire may not be kindled at all, inside a forest, nor in 
dangerous proximity to \i {in cjefahrbrinfjender Fake)’, the law also 
prohibits the leaving uncxtiiiguished of any fire which may have been 
lawfully kindled. 

The assistance of the whole of the residents of the nearest township 
^r village, as well as that of all Forest Officials and those employed 
Under the Game Laws, may bo demanded : and persons so called on 
‘"^re to bring spades, axes, ladders, &c., which may be necessary for the 
''ork of extinguishing the fire, and may also be called on, after the, 
fire is out, to organise a watch for a time to see that the fire is really 
^ut and does not break out again.^ 

■ffie Bavarian law contains generally similar provisions.^ Fire may 
Rot be kindled in a forest nor within 300 Bavarian feet from it, with- 
RRfc precautions to prevent it spreading to the forest itself. , Forest 

^ lidnnc, p. 7GL 

‘ Id., p. 800. See also Eding, p. 172. 

^ Qvenzel, pp. 100-103. 

** JJorf Fener-Ordnuna, Cap. Ill, § 20 and IV, § 1. ' 

^ Law of 1852, Art. 45 ci seq. 
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Officers have a power similar to that in the Indian Act, of prohibiting 
tlie carrying or kindling of fire in any shape, in exceptionally dry 
\Yeather. 

The duty of extinguishing fires when done with, is also imposed. 


Amirian law. 

The Austrian law ^ forbids lighting fires in the forest or on the 
borders {am Eande), Anyone who sees a fire left burning is bound to 
put it out. Passengers going along roads, if they see a forest fire, 
are bound to give informjvaon at the nearest -house, and the house¬ 
holder is then bound to convey information to the nearest Forest 
Officer, or if there is none, to the nearest.local officials. The officials 
can demand help as under the Saxon law, and arc specially empowered 
(which is useful) to ‘^take the command’’ and issue orders as to tvhat 
each 20 €.rson is to do in effecting the suppression of the fire. 


Italian law. 


The Italian law refers the regulation of all matters connected witli 
])rotection from fire, to rules to be made by the Forest Committees 
and submitted to the Provincial Council.- When these are ao-reed on 
penalties for their breach may be provided by higher aiithoritv. 

Tliese rules do not contemplate the actual crime of settiiu;-fire to 
the forest; tliey merely contain protective and generd provisions 
such as those I have been describing. Actual mischief by fire is 
prosecuted as a criminal offence under the Penal Code. The rules 
may regulate tlic kindling of fire, the burning of weeds or stubble in 
fields, and so forth, on land contiguous to a forest. 

They may also regulate the establishment of lime-kilns, brick-kilns, 
and kilns for tile burning; also the manufacture of pitcli, ipsin lamp¬ 
black, pyroligneous acid (made from wood chips), potash, Ac and all 
other factories and furnaces for which »a copious consumptiun of 
wood may l)e necessaiy,”^ 


1 Law of 1852, Aits. 44, 45, 46. 
- Law of June, 1877» Art. 45. 


^ t'lio coiistriiolioii charcoal nits oi- Iriliis ono i i • • -i • i 

H tlireshiiis-flooi-, a l.am, or in Let nnv nl ie oVi?L\ i. f 
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APPENDIX B. 


Civil damages for Trespass. 


Note on the Civil Law of Trespass. 

Ax oftonce of trespass in a forest 'will in most cases be amply 
provided for by the punishment and award of compensation under 
sec. 25 of the Forest Act. There may, however, bo exceptional 
cases in which the civil law of trespass may come into play. 

The subject belongs to that branch of law called the Law of Torts, 
or the law under which remedies are provided by the Civil Court for 
wrongs to the individual, which are not crimes under the criminal 
law. 

Under the civil law, an?/ entry on the land in the occupation or 
possession of another constitutes a trespass, for which an action for 
damages is maintainable, unless the act can be justified. This is a 
very necessary principle, since if it were not so, trespasses might be 
committed and afterwards pleaded as acts of adverse possession, 
^Ithougli nothing had been done but simply entering on the 
premises. 

says Addison,^ ‘La man’s land is not surrounded by any 
RCtual fence, the law encircles it with an imaginary enclosure, to pass 
which is to break or enter his close. The uiere act of bicaking 
through this imaginary boundary constitutes a cause of action, as 
^cing a violation of the right of property, although no actual damage 
be done. If the entry is made after notice or warning not to 
ti'espass, or is a wilful or impertinent intrusion on a man’s prh'acy, 
Jvn insulting invasion of his proprietary rights, a very serious cause 
action Avill arise, and exemplary damages will be recoverable: but 
’f there has been no insulting or wilful and persevering trespass, and 
actual damage has been done, and no question of title is involved, 
^6 damages recovcr!d)lo iiinv be merely nominal. 

iiiVery trespass upon land is, in legal parlance, an injury to the 
j although it consists merely in the act of wadving over it, and no 
^ amage is done to the soil or grass.” 

tlicrefore, simple trespass, as a menace to proprietary right, is 
actionable, so also is every act of damage, whether it is cuttibg grass 
trees, removing stones or discharging rubliish on tl>c gi’ound, or 

^ Law of Torts (Caves’ 5tli edition), p. 330. 
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letting out water on to tlie land. And even if tlic wrong-doer lias 
caused the damage unintentional)}’, lie is still liable if damage 
actually occurs, unless the damage was beyond his control and he 
could not help it. 

In any case, of coui*se, the damages may be merely nominal; but it 
is a well-known ]n*inciple of civil law that wherever there is an actual 
wrong, as such, there must be a remedy. 

The question of actual value of damage done, is often one of 
difficulty. Take, for instance the case of a forest which, like so many 
ill Burma, consists of a jungle of bamboos Avith teak scattered about 
it. As long as those teak trees stand, their seed may fall, and 
greatly increase the number of valuable trees in the forest, especially 
under proper management in keeping out fire and cutting the under¬ 
growth so as to encourage the teak. Here, if a man unlawfully cuts 
out a large proportion of the teak, he not only deprives the Govern¬ 
ment of the value of the timber but also the reproductive power of 
the tree. It is somewhat analogous to the case of a wrong-doer who 
should kill a A^aluable bull kept for breeding purposes : it would be 
poor compensation to giA^e the owner the value of the carcase as beef; 
Avhat he values is the reproductive poAver Avhich may give a progeny 
of useful animals. 

The question of damages, however, is governed by principles similar 
to those Avhich prevail under the Contract LaAv. The damage must 
be the direct consequence of the Avrong, and remote ” or indirectly 
resulting damages Avill not be allowed. What is remote or indirect 
damage, is a ([uestion of fact under the circumstances. 

In cases in Avhich the Avrong-doer has made awayAvith some material, 
the rule is that the presumption is against the Avrong-doer ; Avhere a 
teak tree is cut, if the timber is not forthcoming, it Avill legally be 
presumed that the stem Avas sound and Avell groAvn : omnia20vesumun’ 
tur contra i^poliatoremP An instance of this may be cited from the 
French laAA', Avhich draAA’s a distinction between the oflences of cutting 
a tree above tAVO decimetres in girth, and cutting one beloAV that size. 
The girth for the purposes of this distinction is taken at one metre 
above the ground (Arts. 192-3, Code For.) If the wrong-cloer has 
removed the stem, the measurement of course cannot bo taken at one 
metre, so the measurement is taken at the top of tlie stool which 
remains, althoi^h this is likely to be unfavourable. But this is on 
the principle or the presumption against the Avrong-doer. 


WNiSr/fy. 



LECTURE XXVI. 

The Legal oroamzatiox of the Forest Service. 

We how approach the fifth (and last) head of the General 
topics of Forest Law : (p. 198) which is “ the constitution of a 
btaff of Forest Officers,”—giving them legal powers, and im¬ 
posing on them certain duties and obligations. It is obviously 
neces.sary to have a special staff; for, not to speak of the 
technical training required for all duties connected with forest 
management, even the protective duties necessary could not be 
poifoimed by the ordinary police. The law therefore gives legal 
existence to officers appointed to carry out the provisions of the 
Forest Act, and calls them “Forest Officers.” Forest Officers 
bylaw “ Public Servants ” (see definition in the 
L P. Code, and also the Forest Act, Chap. XII.; B. Ch. X.; M. 

IX.). The}' are thus subject to all the provisions of the 
enal Code which impose duties and liabilities on, as well as 
^tend a certain protection to, “ Public Servants ” in general, 
■o these provisions the Forest Act adds certain rules of its own, 
mr special reasons. 

It will be convenient to consider the subject of this (and the 
remaining) Lecture, under thc'followiiig heads : — 

!• The general nature of public service. 

II- The appointment of Forest Officers and the organization 
of their service; 

III- Tho special responsibilities of Forest Officers under the 
Forest and General law; 

I^- The special protection extended by law to Forest Officers; 

V. The legal powers of Forest Officers; 

^I* Offences against the lawful authority of Forest Offi''“TS as 
public servants. ' 
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(I.) The General Nature of Puhlic Service. 


In theory, all public servants are appointed by the Crown; but 
usually the* authority to appoint is delegated. The. delegation 
appears, in more or less general terms, in Statutes or Acts. 
Sometimes the office is assumed to exist, and tne law mere y 
states who is to nominate persons to it, and under what conditions 
persons can be appointed.^ Sometimes the office only is created, 
and the person to hold it is detailed by orders embodied in 
Departmental Codes or Circular Orders.^ \ cry often an office 
may be created generally by name, and then several sets of 
powers become attached to it by express provision ot ditleren. 
laws. Take for example a Deputy Commissioner in a Aon- 
Kegulatioii” Province: there are laws which declare that such 
officers may be appointed generally. But the Deputy Com¬ 
missioner has executive functions determined by Departmental 
Government Orders; he has mufjhterial functions under the 
Criminal Procedure Code ; and may perhaps have Civil powers 
under the Courts Act of his Province, and the Civil Procedure 
Code ; he has powers under the Laud Eevenue Act, and he has 
also various powers connected with Stamps, Excise, Opium, Ac., 
under the laws devoted' to these subjects. 

In India all appointments not specifically provided for, either 
in the “ Act for the better government of India (21 & 22 Viet, 
cap. 106) (A.D. 1858), or in some other Statute or Act, are 
covered by the general section (30) of tlie Act alluded to, which 
runs thus:— 

“ All appointments to offices, commands and employments in 
India, and all promotions wliich by law, or under any regulation, 
usage, or custom, are now made by any authority in India, shall con- 
^ tinue to be made in India by the like authority, and subject to the 
(jualifications, conditions, and restrictions now affecting such appoint- 
nients respectively. But the Secretary of State for Imlia in Council 
shall have the like power to make regulations for the division and 
distribution of patronage and power of nomination among the several 

1 For example the Indian Puliee Act V. of 1861, which specilicsthe grades, who 
ia Ir. flunoint them, what their duties are, and so I'oiTh. , 

J It IS obvious that this is delegation. The Government of India, lor example, 
malfp certain rales about appointments, which appear in a Departmental Code, 
'this is expressly or impliedly sanctioned by the Secretary of State, who ac.s as 
the representative oi the Crown. 
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®ttfeuoritics in India, and the like power of restoring’ to their stations, 
oHices 01 employments, officers and servants suspended or removed 
>y any authority in India, as might have been exercised by the said 
Court of Directors, &c., if this Act had not been passed.” 


The staff which is to control and manage the State Forests, 
IS accordingly appointed under executive orders, which appear in 
the Departmental Code." In this case also it is clear that all 
the different appointing authorities are really exercising their 
poweis by delegation from the Crown, under the general powers 
gi\en in the “ Act for the better Government of India,” already 
alluded to. The Conservator is empowered, for example, to 
appoint a Forester: but this power is delegated to him by the 
Governor-General who has made the Code, w'ho again derives his 
Jiuthority from the Crown, through the Secretary of State in 
Council. 

Tho h Orest Act neither creates the different classes of Forest 
^ fficcis recognized by official titles, nor says who is to fill these 
*■ ifieient offices. It takes for granted that the proper authorities 
ill have appointed “Forest Officers” in a known or customary 
ider and gradation, and contents itself with assigning powers 
^Bd duties either to all Forest Officers generally, or to “the 
oiest Officer,” as will presently be explained. 

I may take occasion to mention, that in general, a public 
^eivant acting in the office to which he is appointed is presumed 
0 have been properly appointed, the order of appointment 

< alette, &c.) need not be proved (Ev. Act, 1872, sec. 91, 

exception 1). 

^ ue powers given to, and duties required of, public servants 
^ y Acts of the Legislature, are those legal powers and duties, 
legal rights and impose penalties, and which are not 
^leiefore to be conferred by executive order. Powers that may 
®et the property or the liberty of third persons, must always 

I TT 

fiippe.ils against oulei-s of aisiuissal, Ac., to the 


'■y 


- Coni 


grade ’^no-ASsistanc Uoiiservators and ri-oliatioiiewlof 

finliaaccoVri-' ^7 9’° Local Uoveniineiit or bv the Govcniment of 

^"orcst , legal nationality of the candidate. " Conservators c'-wint 


Conservators and A.ssistant Conservatoivs are ai.pointed 
‘ KTcuId n *^**^^*^^ IiuliiL Sub-Assistant Coiiservators and Probationers lor 


forest ^ le^jal natiouahty ot the candidate. Conservators p’'»>oint 

^•Uavds ^*0™ the executive staff, and also Foresters and Forest 

^ protoclive staff. Guards a^so are nsuaily nominated by the 

the Codo . ^ ofiicer, (There may, of course, have been detailed alterations 
orders of which i have not information.) 
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be given by public authority of the law. Duties which have a 
similar effect, either as regards the legal obligation of the officer 
himself, or on the position of third parties, should also bo so 
prescribed ; especially those duties, the neglect or misfeasance of 
which entails a criminal responsibility or the liability to a civil 
suit for damages. But there are many other duties which merely 
affect the Government as employer, and public servant as the 
employed: there are also many terms and conditions of service 
which affect no one, to any appreciable extent, besides those two 
parties. Such duties and conditions are usually not (though the 
Continental laws, as we shall see, do not always restrict them¬ 
selves to the same limits) specified in any penal or even civil law, 
but are left to Departmental Code, “ Circular Orders,” and other 
methods of conveying Official orders with which every one is 
familiar. It is always held advisable by our Legislature, never 
to make special provisions of law, still less of law carrying a 
penalty of a criminal or quani criminal character,^ where the 
matter can be adjusted on the ordinary principles of the general 
law of contract. 

Consequently the Forest OfScer will perceive that, while some 
of his powers are given him by the Forest law and others by the 
General Criminal law, and while he is by law prohibited from 
doing certain things, and in a few cases threatened with criminal 
penalties, in the greater part of his official duty he is subject 
only to departmental or general official rules and obligations, 
which may entail fine, censure, or dismissal (according to his 
rank and circumstances), and which device their force from the 
law of contract. Just as in the case of the duration of his 
seiwice, so it is in these matters. If he is what is called a 
“Covenanted” ofiicer, he will probably have put his name to 
express clauses binding him to obey the rules and orders of his 
service, heretofore made, or hereafter to be made, by competent 
authority. But even if he has not signed a covenant, he is 
nevertheless held on obvious principles of general law, in accept¬ 
ing service with Government in any gi-ade or rank, to enter into 
an mplict^ contract to accept the rules as to salary or remunera¬ 
tion, terms of service, and rules of leave and pension, issued by 


) ;yi]l receive a general illustration when I come to .speak of the special 
rules about appointment of Forest Officers and compare them with the Police Force. 
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as well as to render obedience to superiors. He con- 
tiacts to accept and abido by all service prohibitions, and to 
luliil all duties as to inspection, work, keeping accounts, and all 
other matters whatsoever, which fiud place in the Hepart- 
Licntal Codes and Circular Orders, or are within the power 
ot his superior officers (according to the rules of service) to 
prescribe.^ 

J-t may bo that a dillerence, which at best is more formal 
f lan leal, exists between private contracts of service and public. 
R piivate service the terms are expressed at the outset, and can- 
Rot afterwards be varied without the consent of the employe. 

with Government service it is understood that tlie welfare" of 
the Department, and ot the Public generally, may demand that 
lulcs should be modified and new rules made, so that the service 
nniy be as efficient as possible, and the public advantage, in the 
piopei conduct ot public business, secured. But in the former 
ease ^ tliere may he^ and in the latter always is, an express or 
implied agreement to accept any alterations in terms that may 
necessary. Such changes never of course amount to any 
^‘' Solute or legal injustice constituting a breach of contract (as 
it Government were suddenly to require all its servants to 
'mk Mithout salary). And I may here add that Government 
R 'Wi 3 ^s recognises the dut}^ ot making known, by the due publica¬ 
tion of circulars, Ac., any such terms of service, or alterations in 
^m. I apprehend that a public servant would have a good 
oasc, it he were dismissed for breach of a particular rule, and ho 

show that he was unaware, and had no means of hecomina 
^^'vare, of the rule. 

^ logardo the duration ot public service, this is sometimes 
Rxed by law, sometimes by executive rule, and sometimes by 
^pocific contract. 


the the .ludgcs of tlie Superior Gourts in England are by 

tlv ‘^hP^kited ^'‘qnomdia se henti gesserit^^ —as long as 

rem themselves uprightly and pioperl^ ; they cannot bo 

^on!r'^ mere wdll and pleasure of the Sovereign. But as the 

Ation of ‘^good conduct” is open to doubt, it is constitutionally 


I jt ... , ^ 

tlio ‘^‘^^erved tliereioro that the furco of a Depai tmcntal (.\)dc., like that 

i^aide ‘‘force of law ” like ihc Forest Act-or roles 

contract cf service which Forest Otlicera by thcii 


service are bound to obc}’. 
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l.cld to'moan that tlie Judge shall only be deprived on his being 
guilty of siich misconduct as will induce both Houses of Parlmmeut io 
present an address to the throne jjraying for his removal. 

Contract often has an important bearing on the duration of 
service. Many officers are appointed b}' formally entering into a 
covenant wWh the Secretary of State or ether authority, by which 
their services arc engaged i'or a ffxed time, or for an initial term 
of years, after which the covenantor becomes subject to certain 
departmental rules about continuing in service up to a certain 
age, or for a certain term of years, after which retirement on 
pension is compulsory, and so forth. 

Where there is no such agreement, appointments are always 
during the pleasure of Government. In the case of superior 
service, there arc always departmental rules, which contain or 
imply specific terms regarding the duration of service; and in 
the case of all inferior appointments not so regulated, the service 
would be terminable by notice, or by payment of a month’s or a 
quarter’s or a year’s salary (according to the usual terms), just 
as any private service might he. 


(II.) The appointment of Forest Officers and organisation of 

the service. 

In the Forest Acts, as I said before, no titles or grades of 
Forest Officers are specifically provided. The different official 
designations, and the gradations of rank and pay, the age and 
qualifications of nominees, and so forth, are executive matters 
and are prescribed by authority of Government in the Forest 
Department Code.' The Act only speaks of “ Forest Officers” 
generally; and this term is defined to include any person (by 
whatsoever designation called) whom the Governor-General in 
Council" or the Local Government (or any officer to whom the 
pow'er of appointment is delegated by either), appoints by name 
or ‘ ex-officio,' to do anything required by the Act (or rules made 
under it) to be done by a Forest Officer. 

I SfiC ’lote on p. 453 a.s to the force of this Coiic, consisting of (executive) 
I'/epartincntal rules and orders. 

-Officers nominated at home by tlie Secretary of State, for Forest service, are 
nevertheless formally appointed Assistant Conservator.s, &c., by tlie Governor- 
General in Council, on arrival in India. 
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This might at first sight give rise to a doubt, because the 
authorities mentioned do not, apparently, appoint officers in this 
'''ay. A Gazette or other order of appointment, merely states 
that so and so is appointed to be a Conservator, a Deputy 
Conservator, an Assistant Conservator, or Sub-Assistant Conser¬ 
vator of Forests, or a Forest Eanger, Forester, or Forest Guard ; 
aud is posted to such and such a Province, in charge of such and 
‘iuch a Forest Division in the Province. But the order so framed 
IS to be read in connection vuth the Rules and Notifications 
made pursuant to the Forest Act, on the subject of powers. 

In the Indian Act, it will be observed that mention is made, 
throughout, (1) of a (or anif) Forest Officer, and (2), of the Forest 
Officer, and (3), of a Forest Officer sj)cciallij appointed. In the 
,/itst case there can bo no doubt all Forest Officers of whatever 
S^ade, can act (and if any subsidiary Rule limits the powers, it 
will be explicit). The third case also leaves no doubt; but the 
second refers to the proper officer, t.c., to the particular grade of 
officer to be specified in rules.^ 

Ihe Burma Act has adopted another method: it defines 
Forest Officer to mean all persons appointed (by certain 
Q'Uthorities stated) to be Conservators, Deputy Conservators, 
Assistant Conservators, &c., &c., or to discharge any function of 
Forest Officer under the Act or rules. (This latter addition 
includes the case of Civil Officers appointed to do certain acts in 
places where a regular forest staff has not yet been constituted.) 
In consequence of this definition, the Act throughout prescribes 
^verything to be done cither by a ” or “ any ” Forest Ofiiccr, or 
3' ‘ a Forest Officer specially empowered.” All that is neces- 

iU)r>nT^f^ ^^ections 10, 30, 67 (an<l GO, it a FovosL Otliccr) contemplnte tlie special 
enm ^ (iW aotilutation or othcrwi.se) of the Forest Otiicer intended to be 



I of liow rules (under section 75) regardin'^ powers may bo framed, 

e those of the Punjab ^ o i j 

pleased, under section 

of Fni.ftA 1^78 (fhe Indian Poorest Act), to prcscriue and limit tlio duties 

^«U‘ers . . . . by the following rulos:-- 
o ^ ^‘^^^•'^ervator of Fore.sts, all Deputy Conservators, Assistant Conserva- 
‘U'e ai', (’onservators, Forest Rangers, Foresters, and Fored (hiaixls 

Act o exercise all jiowers that are preaci ibevf by thb 

Dflirej! Fules made under it, to be done by a Forest Oflicer or by any Forest 

Ihe Forest Olhcers mentioned hi the first coliinm of tlie following schedule 
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sary is that the Local Governuient should notiCy what individual 
officers or grades or classes of officers may act under the diflerent 
sections; the officers so specified are those “specially empowered” 
as regards those sections. 

There is no special process of enrolment even for the “ rank 
and file ” {i.c., the protective staff) of the forest service. In the 
case of the police force, for example, each officer is furnished 
w'ith a formal certificate of service ; and then the law provides 
that he is vested with the powers, functions, and privileges of a 
Police Officer. The Inspector-General of Police can make rules 
under the Act, regarding equipment and organization. By law. 
Police Officers are hound not to he absent without leave, not to 
resign without giving two months notice, not to trade, not to 

.shall exerci.se tlie powers under the scctiou.s of the A<‘t nientioncd in the second 
ooliiinii of the same opptjsite cacli clas.s ot ohiceis rcsjieetively : 


Class of Omcei-s eiiipowcred. 

T T- 

O " A? 

.2+:, .'5'^ 

W ' " I 

Urief de.scrii»tion of nature of po\vei*3 con¬ 
ferred. 

L — All Deputy Coiisei vator.s, 

20 

To imblish translation of notifications 

Assistant Conservators 


in reserved forest.s. 

and Sub-Assistant Con¬ 

25 

To notify sca.sons during which the 

servators, when ^ in 


kindling, &c., of lire is nut ])rohibited. 

charge of Fore-st Divi- 
.sions 

4.5 

To notify dc])6ts for diift timber, 

4t> 

To is.siie notice to claimants of drift 

47 

timber, &c. 

To decide claims to drift timlier, &c. 


50 

To receive payments on account of drift 


00 

limber, (fee. 

To direct release of jiropcrty seized. 


82 

To take possc'^.sioii of and sell forest 

11.—All Deputy Conserva¬ 

25 

produce fur Government dues. 

To permit acts otherwise prohibited in 

tors, As.sistant Conser¬ 


reserved foivsb. 

vators, and Sub-Assis¬ 

33 

To permit acts otherwise prohibited in 

tant Conservator.s, 


protected forests. 

Forest Hangers, ami 
Forester.s when specially 
authorized in lln\t behalf 


by the Conservator of 
Forest.s 

i 



Conservators of Forests are em])owercd to exercise all or any of the powers 
•confen-Hn the Ibregoiiig scliedule. 

(4) Coiihvrvatoj'H of Forests are empowered, under section 24 of tlie Act, witii 
the prcvioiLS .sanction of the Comiaissioner of the Division, to stop ways niid 
wat:ercourso.s in reserved fore.sts, subject to the provi-sious of tliat section. 













^N’KDLMEXT and coxthol of forest officers. 


Sl 


cak lulos wilfully, iior to exhibit cowardice, nor offer personal 
violence to persons in their custody; and a breach of any of 
these lules involves liability to a fine or loss of pay, and also to 
a ciiminal penalty of three months’ imprisonment and fme.^ 
Ihere is, however, as a matter of principle, a dislike to invoke 
f e aid of criminal law and penalties whenever contract obliga¬ 
tions may possibly suffice; and therefore these legal provisions 
have not been enacted in the case of Forest Officers. 


. t might, therefore, happen that a Forest Officer of the subordinate 
s a suspended for luiscoiiduct, might defy liks superiors, hy giving a 
month s notice (as the service is on montlily salary) to quit, or might 
ea\e without notice (forfeiting liis right to pay); and he could do so 
'^^it 1 impunity, tlie only remedy being an action for damages. But 
t ns <ind otl)cr acts of misfeasance may be guarded against by making 
a condition of appointment tliat the nominee should furnish 
of one or more solvent and respectable persons, for liis good 
conduct and obedience to rules.- 

i-he question, therefore, of suspendinc/ a Forest Officer, finiwj 
lor neglect, or disuiissbuj him for misconduct, depends on 
contract obligation (implied, or expressed in a covenant) to 
^ the rules of his service; and these rules are clearly laid 
^^own in the .Departmental Code.^ In only one case does the 
Idlest law itself make mention of a subject of service discipline, 
i^h will be mentioned pi-escntly. 


2 ^ . of 1S61 (Police Act), sections 7, 8, 9, 10 and 29. 

^Jl>Poii tf Uovennnent has an obvious right to insist on, before giving an 

<Jf anv matter has uot-.yet, as far as I am aware, been tlie subject 

‘ i ^ renuirk that security .should 'always either bv 

“Huit s' tlovernment Savings’ IJ ink so as to bear interest) orof Govern’- 

Die .security of persons, as stated iu the text, 

^iiilicirirv 1 uns:itisfa<‘tory, us there i.s always 
‘‘‘mut realization even it the value is not ilouhtful. 

M a continental laws these matters are minutely regulated by law. 

Ucsetz) example, 1 may alhulo to the law of public.scrvico"(^'V/,a^Y^/cjit;r- ' 

March, 183o). Here various grades of punishment are 
^Pand with -1 di.smisial, (2) suspension lor a lime, (8) otlicial repri- 

liiulei'ai-r.. .f°*'^'1'thalers in case of n suiieviov, or i.nt 

r e.Kce.:ding eight days in that of an inferior oHieur. 

(«) O * ‘ lawful— 

pun! i cci'taiii offences (specified in the law), or anv ofteiiec 

seiv -1 ''“r'isoniiiont for more than six months, or when the i>ultli>' 

b(’eu accused ot .*50011 an olfencc hnt ha.s heeii acquitlcd in nn 7/a* 
Fiw r 1 ('It’tails :ire given, but would not be iutelligible to the 

.‘-Polish student). 


And 


iide ' *” oiK'uces wiiien are such that juiblic respect and eon- 

{(.) he withdrawn front a piihlie' servant guilty of them. 

PI certain acts c.vpressly threatened with disiiiis.sal in the JJicnut Lmtra^- 
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The Departmental Code also governs reduction in rank (secs. 
86-7). Dismissal, botli in the superior grades and in the 
inferior, is similarly provided for in sec. 46. Subordinate officers 
are also liable to fine under sec. 47. " 

So also the Code has to be referred to for the departmental 

duties of Forest Officers. 

The intention is gradually to divide the service into distinct 
classes; the lower being purely protect ire, the next executive, 
carrying out surveys, demarcation, planting, fencing, lolling, 
thinning, and all other works; and the highest being the con- 
troUiru/ staff, its duty being to give instructions as to what work 
is to be done and how, and to sec by constant inspection that it 
is going on properly, and that all grades do their duty effectively. 
At present, the state of affairs does not admit of this division 
being completely carried out,^ and the executive and controlling 


tioii'' or standing orders of service handed over to llic oflicial on receiving 
his {ipiM)intineiit. 

(d) Oil Uroining bankaipt. 

' 4c ♦ * * ♦ ♦ ♦ 

In all cases of notice of dismissal, an opportunity of making a defence is to he 



stances. . , , , . t . i . . i,. 

First the reprimand is tried, then the sii.spension, 'wliichin itself operates as a 
“second leprimand ; ” and after the second reprimand, a repetition of the offence 
entails dismissal. Olfences so dealt with are— 

(a) The otiicerhas keen punished -vvith imprisonment for lesser crimes than those 
above stated ; 

(fj) Is habitually addicted to immoral conduct; 

(c) Lowers hiimself in the public estimation, especially by habitually consorting 
with low characters or loose women, habitual drunkenness, reckless getting 
into debt, gambling, making use of his official jiosition for his own uidawful 
benefit, habitual ill-temper and unaccommodating disposition in his oliiciai 
relations; 

(d) lmproi)er disclo.surc of official matters : 

(6'} Habitual dispo.sitiou to revile publicly tbe inteviinl rules and regulations of 
the State and its ohicials ; 

(/) Harsh and degrading treatment of subordinates or of private persons in 
las olHcial relations witli them, or arbitrary and cnpricions conduct towards 
inferiors ; 

. (^j Connivance with infciiors in the irregular or unfaithful discharge of their 
duty : 

(A) iS’eglect to give proper supervision and attention to subordinates. 

1 The French organization draws a distinction between Forest OHicersas 
pos^ ” aii'J ’ Tlie former includes wliat we should call the protective 

htalfonly, the latter the controlling ami executive. The former are the gardes of 
cantons or lieats and the Irigadicrs the hitter are the Conservateiirs,” 
“ lns])t’^deiirs, Sous- Inspecteurs and Gardes Gcujcraiix.” The former only have 
he P- of arrest; they make the fonnal statement icoustatation) ot forest 
otl'eiices ' and if tlie latter do the same to a certain extent, it is only as secondary 
duty to enable tliein to fulfil their primary duty. The Gu 'ids iinike the official 
leport and cmisioiatlon," the “ agents ’’ carry the prosecution to Court (Code F., 
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branches are not yet completely separated. Forest Officers of 
all grades, are, to a greater or less extent, the guardians and 
managers of public property, both forest property and public 
money ; for in India, Forest Officers have to receive revenue paid 
mto their hands, and consequently to /ceej) accounU of this as 
part of their receipts, along with the funds they are entrusted 
with to pay for work done and materials supplied, &c. 

Ill India no oath (or solemn affirmation) on taking service, is 
required by law or by rules of service (see Act X. of 1873, 
sec. 16). 

It is not thought necessary. A good man will do his duty without 
such a formality; a bad man will hardly be much influenced by it. 
Ill either case the general law and the responsibility under contract, 
of service arc better guarantees for eflective service than oath.^ 

On the other liand, the Police law might well be imitated in giving 
certificate^ the retention of which after dismissal, should be 
made penal; and above all the Saxon plan of giving a “ Dleiistiiistruk- 
tiOTiy or printed form showing briefly the main heads of service 

^^bligation, and the acts which entail dismissal, is ^Yorthy of adoption 
in India. 


At present also, no standard or official orders have been issued 
^bout uniform ; but as the service develops this will be necessary. 
I^ecause it is important that persons wiio may be warned or 
prevented from doing certain acts, and even arrested, by a Forest 
Officer, should be able to know’ by his dress and badges, who he is 
^nrd what jmmd fade is his official position. As a matter of 
Practice, the superior stall wear nothing in the w’ay of uniform or 
istinctive mark ; and the subordinate stalY w’ear a sort of uniform, 

de Legislation Poresti^re. (A. Futon, Faiis, 1876, pages 50 and 
vivil trance, Forest Oliicers have notliing to do witli realizing revenue oiMvitli 
nor can they represent tli(3 State in any ijucstion of proprietaiy right, 

I nnd grant of rights, tS:e. [Op. cil., pp. 57- -S and 08-91). 

awaretaken on the Continent. The laws always (as far as I am 
service. (See, for example, Code For., Art. 5.) Similar 
I’aiil-attuelieil .to uniform as indicating to the public the service and 
duty to I ^(See Art. 34, Ord. Kegl., which require.s Forest Otljeors oi: 
dociiniA + unitorin.) AVheu the Forest Ctlicer draw.-s up his praces verbal ^ n 
bave which I shall speak hereafter, stating the fuel, of forest eases whieli 

bad duK f under his ulUeial iiotiee, tlie form always states that at the time ho 
ntlice ( the oath of service aiul was clothed with the distinctive marks ot 

For. ct revHiis des marques distinctives de nos fonciiqns)^ sec Code 

Ib’Ussia /1 ^be forms given in the Guide Forestier. So uuuer tlu 

nudfev sv hdiug, p. 18*2), the Forest Otheer is justitied in using his wea]>ons 

^il^y ill ^nrciinistanees, hut he mitst be in uniform or with a hailge of autho- 

Oder mil eincin aintlichcn Abzcichen verschen). 
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Lilt not the same in all provinces, or even in all divisions of one 
province, and are furnished with a badge. It is desirable that 
this should be put on a proper footing ; because under sec. 171 of 
the Penal Code, it is a criminal offence for a person not belonging 
to a certain class of public servants, to ‘‘ wear any garb or carry 
any token resembling any garb or token used by that class of 
public servants. It is true that there is nothing said about the 
token (it may bo a chapras ” or badge or a truncheon or a 
weapon of a given pattern) or the uniform, being prescribed by 
rule of any kind; it is merely that such garb is, as a fact, usually 
worn by the class of public servant in question. Still the official 
regulation of these matters is desirable, and would prevent ques¬ 
tions arising.^ 

(III.) The Special Obligations of Forest OfiBlcers under the 
Forest and General Law. 

In order that the undivided time and attention of Forest 
Officers may be given to their duties, as well as to keep them 
free, in the general estimation, from suspicion of any interest in 
work going on, it is prescribed by law (Indian Act, sec. 74; 
iturma, sec. '^3, Madras, sec. 62) that, except with the written 
permission of the Local Government, no Forest Officer shall, as 
principal or agent, trade in timber or forest produce, or bb - or 
become, interesii'd in any lease of any forest, or in any contract 
for working any forest, whether in British or foreign territory.^’ 
Tins is the only ease in which a matter of service discipline is 
mentioned in the Forest Act. 

There is also a provision in sec. 11 of the departmental Code 
which explains the details of the prohibition, and being obligatory 
on the Service (as I have explained) by contract, also places Jiim 
under a hgal ohlujatioii. This paragraph runs as follow’s :— 

Lxcept V ith the permission in writing of the Local Government, 
no lorest Officer shall acquire or continue to hold cultivated land, or 
land intended to .yC cultivated, or forest land, in any province to 

^ In IrAiire tlio injil’nini and nccoiitrcineutH of all gi'ades arc laid down in tli6 
OrdoniJiincc Rcgdcuientairc, Art. 18, and tJie decree of 17th November, 181)2 (see 
I IV tlio ])ucket edition ol the Purest Codes). Bee also the preceding note 
legaiding the catli of sci’vice. 

^ Bo that if hefui'e tlio Act canid into force ho held an}' such contract, he must 
at once get free of it. 
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tl^tion’nf ' P°™ancntly post.3(l, or ^vith tlie adrninis- 

watioii of winch he is concerned. 

“In the case of Forest Officers ^vllo are natives of India, and who 

sufficfe°T+? property, ancestral or other, it will be, 

such ^ "" <Ietailed report of the situation, nature, and extenfof 

property be furnislicd to tlie Conservator of Forests who will 

botccLlavry''*'''°^ Government, pass such orders as maj’ 


* 1 


officers Government, forest 

tionolu ^^oy investment (though of itself unobjec- 

the 1 • 1 ' '"^^‘^'■ests them privately, in affiiirs or undertakings of 

tl>c kind witli wliicli their public duty is connected. 

normiff service that no Forest Officer is 

pum.tted to engage in any speculation or mercantile transaction of 

dutv r it from liis public 

respect i terms or otherwise, in 

^ypect of such transactions. 

as ^PPb' to officers of the superior staff as well 

‘■'stablislnrents!'’^'’'''^’ foresters, forest guards, and members of office 


An ofleneo against either the section of the Forest Act or the 
service rule in the Cotle^ would be punishable under sec. 1G8 of 
twe Indian Penal Code.^ 

0 The Forest Act provides a penalty against Police or Forest 
ccrstvho “vexatiously and unnecessarily seize any property 

ffiolld." repeat verMim section 74 of the India Forest Act, already 


the ]^‘t®''ence to tlie dofinitiou of the terms “ ille<ral i.. • 

fr 'u oS,^‘^'^‘'‘’ I'ouud- is applicable to evcaSJri wl.l 


ground for civil 


1 I f* iiv.v, yji juniia/ies a 

of tlitse! " “i^'iS'^tiou would at least come uhder the 

"" ‘■.V •■> p« 0 i 

!?!'«• SH,yth";-.i£ ;l"r ■ 


!C 


that he inn^ " - u..« wmun iimiipo also atitis other occiioati 

in nlcu "nf trade in wood, cXve 

*^^1 Sink coJe'F'^ir^^^ ’""rt uo rc^; 

,.® ^tioiig r ' i-n- r ’.1 ' “.fr, *® ’* haired (ai. 1 certain of his near 

a>i-ost pi-odueu „m directly or indirectly, or taking part in ipurchnses of 



• duty. 


'auc inusi 
iiicoin- 
ith hiii 
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under colour of seizing property liable to confiscation under the 
Act (Indian Act, sec. G1 ; Burma Act, sec. 61).^ The Madras 
Act (sec. 52) makes this apply also to vexatious arrest of the 
person. 

But besides these, the general law (of the Indian Penal Code) 
lays cei*tain obligations on all public servants; and Forest 
Officers, no less than others, would be liable to prosecution, as 
such public servants, for breach of the provisions. 

I shall here only allude to such sections as it is possible, in 
practice, to require reference to, in the Forest service. 

A Forest Officer concealing, by any act or illegal omission, a 
design to commit an offence which it is his duty to prevent, or 
making a false representation regarding such design, would bo 
punishable under sec. 119, Indian Penal Code." 

Should he go further and actually aid in or ahet the offence, 
he would be liable, under sec. 116, to double the penalty a 
private person would. 

The offence of bribery (or as it is technically called, receiving 
an illegal gratification),'" is also one which needs mention. 

The principal section (Indian Penal Code, sec. IGl) may be 
exhibited analytically, thus :— 

f A public servant, or 

( A person expecting to he a public servant, who,— 


1 As M. Putoii neatly expresses it, tliese legal provisions are the coimterj)oise 

to the legal authority given to forest officers. '' La j^ossibiliU (Vvne est la 

raiitrcpoids de VautoritC qid Icur est confiec” But as ll. Puton adds, in France, 
and I hope it is true also in India, no ease has yet come up in which these 
penalties have had to be inflicted, and they might well b(; dispensed witli, 
seeing the sufficiency of the service rules for control and punishment (Manuel, 

!>• . 

2 This does not apply to cases of negligence, or mere carelessness in execution 
of duty. But a forest guard who allows wittle to trespass in a closed ■ forest, or 
'^thcr offences to happen, may he held l esponsible as a matter of ordinary ser¬ 
vice obligation. 

In the French Code (Art. 6), there is an excellent provision that guards are 
(pecuniarily) responsible for forest offences that occur in their beat (delits, dajdts^ 
ct ahroutisseraents,’" —offences, injuries, and browsing by cattle). They are 
liable to pay the fines nnd damages that the dcli?jquent woiild have incurred, 
unless they have propufy done their duty in discovering the ofi'endcr and making 
the necessary report of the offence. 

In India, when a Forest Officer allows trespass and so forth by negligence or in¬ 
attention to his duty, the remedy is to reprimand, line, or even dismiss him (in 
o,avc cases; departmeiitally. 

^ 0 ratification need not he 3Jioiiey^(AV;;/an. to Section 1611. J.egnl remune¬ 

ration ’’ Id not confined to Government ]fay, but is aiiytliiug which “he is per¬ 
mitted by the Government be serves, to accept.’" 
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/Accepts [when offered withoiU overture on his part], 

1 Obtains [wlien there is an overture on his part], 

‘'j Agrees to accept [has an understanding with the offerer], 

Attempts to obtain [e.ff., solicits, or hints that he would 
^ like]. 


From any person, for himself or for any other person, any gratifica¬ 
tion other than his lawful rcniuneration, as a motive or reward^ 
for— 


Doing any official act, 
forbearing to do any official act. 
Showing I favour 

forbearing to show j disfavour 

Rendering ] Service 

Attempting to render j Dis-servicc 


] in exercise of official 
( functions. 

) with Government- or any 
j public servant; 


liable to imprisonmeut which may extend to three years or to 
or both. 

The person who gives or offers, &c., the bribe is liable as an 
Abettor. 

h<oi is it oyjy more direct form of bribery thau is 

Pumshable. A public servant who obtains any valuable thing 
e'H * ^ ^ lease of a house, a loan of money on easy terms) 

A\ithout any equivalent or “ consideration,” or for a con- 
tvl which he knows to be inadequate, from, any person 

he knows to have been, to be, or to be likeh/ to be, connected, 
own official business, or that oj his superior 
^ cer, or even from a person,'who is interested in ov related to 
person so connected, is liable under sec. 165 , Indian Penal 


oo 


Publi 


also, a person may not venture to offer a gratification ® to a 
e servant directly; but he may offer it to a third person who 


It is wholly immaterial whether ho 
X to do the thl’' t') <Jo it; it is no excuse to say “ 1 took bribe as 

the 1° lull's, '"it all the while I never intended to do it: ” nor “ I 

Section in The Co^ r ^^ 

'"^."t citherb'T?* ” tlic (Jovevnnicnt of India, or any Local Govern- 

^'» order 1 ®'Wotivo or legislative braiiche.s. 

public servants may remain not only free from temptation to 
their n f ^ suspicion of being inllucuced, there are vni '*ons,rnle^ 

^ accepting gifts at any time. By law (13 George HI. c. fiif 
any xj (George III. c. 52, section 62 also), the receiving of gifts 

ludiau Princes or any Native of Asia'* by any person liolding. 
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undertakes to induce ky corriq^t or illegal means (I. P. C., sec. 

162) , or to use bis lycrsonal influence witb and so induce (sec. 

163) the public servant, so that be may do or not do soinetbing, 
or sbow favour or disfavour in bis official dealings. Pbis is 
punisbable. In these cases tbe public servant may be entirely 
ignorant of tbe acts of tbe others, and therefore under no lia¬ 
bility ; but should he abet them, he becomes liable to a severer 
punishment under sec. 164 than could be given under sec. 162 

or 168. 

The illustration given explains this. A. is a public servant, B. is 
Ins wife. C. comes to B. and begs her to use influence with A. to get 
an appointment for C. himself, or some other, and gives her a gold 
bmcelct. Here B. would be liable under section 1C.3 to one year’s 
imprisonment, but if A. knows of it and abets her, he would be liable, 
under section 164, to three years’ imprisonment. 

It is necessary that these stringent provisions should exist; 
but, on the other hand, the very stringency of them makes it 
possible for persons, from motives of spite, or to annoy a public 
servant whose duty, however faithfully discharged, may be 
obnoxious to them, to get up false and vexatious charges of 
such ofiencGS. If then a prosecution is undertaken against a 
public servant, os such, there are certain preliminary sanctions 
necessai’y, which will be alluded to in their proper place. 

There are also some provisions of the Indian Penal Code 
which are iit their nature to be classed with section 61 of the 
Forest Act, to which I have already alluded (p. 461). They 
refer to cases where the authoriiy ov pawer of a public servant is 
misused, with intent to injure. 

In these cases no bribe may be offered, but the public servant 
is actuated by a spontaneous desire to injure or" annoy some 
person obnoxious to him. 


f ftice iiiiJer the Crown or the East India Company is forbidden and isyainishable;. 
,,iit this does not apydy to fees taken by lawyers, jdiysieians, chaplains, &e. 

It is difficult soinctiines, without giving great otleiice, to refuse a piresent, but a 
„„lilie officer should ndeavour to exjilain the matter with courtesy and so avoid 



, .e«iv,.d • and fwen lliis should be discournged and eventually droi)ped. 

' In Fiunce, Art. 55 of the Oraonnanco liegulation ahtoluidy prohibits tho 

receiving of gilts. 
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A public servant disobeying any direction of the laio as to tbe 
in 'which he is to conduct himself, is liable under sec. 
16(5, Indian Penal Code. 


If it bo his duty to dra'v\' up or translate some official document, 
and he intentionally does it Avrong, to injure someone,^ or know¬ 
ing that injury will be likely, he is liable under sec. 167, Indian 
Penal Code. An offence similar to that in sec. 166, if com¬ 
mitted in order to save a person from legal punishment or 
diminish that punishment, or to save property from legal for¬ 
feiture, or other charge, is punishable under sec. 217 ; and so an 
offence similar to that in sec. 167, but committed Avith this 
object, will come under sec. 218. 

As a I orest Officer is required to prevent offences, and has a 
power of arrest, it is possible that cases under sec. 221 may 
occur, in Avhich a Forest Officer may commit an offence by in¬ 
tentionally omitting to apprehend an offender or intentionally 
suflering or aiding his escape.” 

Lastly there may be special forms of the offence of criminal 
breach of trust,^ when it is committed by a public ser.ant 
(Indian Penal Code, sec. 409). All these are offences in which 
to make the section quoted applicable, the offender must be a 
public servant. 

There are some offences which are not directly connected with 
Forest Avork, but nevertheless may possibly occur in connection 
^^itb the public duty of Forest Officers, clerks, &c., such as 
taking false entries in books, and fabricating false evidence 
(secs. 192-8, Indian Penal Code). 

*^^guing or issuing a false certificate (sec. 197), making a 
I^^se statement in a declaration receivable as eAudence (sec. 199), 
Causing disappearance of evidence to screen an offender (sec. 
^11), making a false charge Avith intent to injure (sec. 211), 
juakiug a false document (sec. 464), are kindred offences. These, 
owever, need no special explanation. 


^ «Ufrerciit tiling to forging or falsifying ‘iccouuts, &.c. These 
- Ami +1 under other sections, for forgery, cheating, &c. 

f IH'isou ill this case to be arrested, cVc., may be guilty of a forest 
“offencos” in sec. 221 includes‘oheiices iiudcr siHJoial 

^ Vl 6’*). 

of trust between theft, criminal mis »ppri»])riation and criminal breach 

has been explained in the sections on Grimiyal Law. Set- p. 120. 
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Misconduct not involvinc/ n Legal Offence. 

The liahility of Forest Officers for breaches of duty not amount¬ 
ing to any criminal offence, sucli as negligence, insubordination, 
drunkenness, or immorality interfering with his public duty or 
character as a public servant, is, as I have said, dependent on 
dejiartmental rules; tine or dismissal are the appropriate reme¬ 
dies, according to the rank of the off’ender, under various clauses 
of the Departmental Code. 

In cases where a Forest Officer is charged with an offence or witli 
misconduct, or is under a criminal charge as a private pei-son (which 
charge is disgraceful to him as a public servant, and conviction of 
rhich would render him unfit to be retained in the service), he should 
be sus2xnded from his duty during the enquiry. Whether he is 
reinstated and allowed Ids pay for the time he has been suspended, 
depends on the result of the case, and the view taken of his 
conduct by the authorities.' In ordinary cases, the head of the 
department causes an enquiry to be made, and sends the case up for 
orders, if he cannot, under departmental rules, dispose of it himself. 

In all cases, the charge, the defence, and the order passed, should be 
in writing. As regards defence, it is important (even if, in the course 
of enquiry, the suspended officer has practically been heard, and his 
excuse is known) still to give him a formal opportunity for submitting 
a full written defence, taking care that he is furnished with the 
necessary copies, extracts, etc., to enable him to know all tli^t is 
charged against him, and reply to all the cvidence." 

In the case of officers not removable without sanction of Govern¬ 
ment,® find when any formal enquiry or departmental investigation 
is needed, there is a special Act (XXXVII. of 1850), authorising 
Government to appoint a Commission or to direct the Court or 
Board to w’hich such officer is subordinate, to hold a “ formal and 
public ” enquiry. Articles of charge are to be drawn up, 
and evidence is to be heard ; in fact the whole enquiry is con¬ 
ducted much like a trial in Court. This Act is but rarely had 
recourse to ; find this brief notice of it will be sufficient. 

1 See Governineiit of India Resolution, Home Department, No. 37, 29 July, 1879. 
Tills re.so]utiou also acknowledges the right of a pti'son dismissed, &c., to a]>peal. 

2 Rules about sii.‘^»ension, subsistence allowance during it, and the ultimate 

grant or refusal of the pay accruing during the term of such suspen.sion, according ' 
to'the result of the enijuirv, arc to be found in tlic note to sec. od of the Civil 
Rension Code. Tlie Forest Code mentions tlie su.siiension of the subordinate 
siau 'rorcst Rangers and downwards) by the divisional ofiicers, pending the Con¬ 
servator's oi’der.s (sec. 46). . ^ 

3 The Act only alludes to odicers in the service of Government not removable 
without the sanction of Goveriinient; and '‘Government ’ is defined iu the Act 
to mean the Governor-General in Council; and the Governors and' Lieuteiiarit- 
Governors of Provinces. 
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LECTURE XXVII. 


The Legal organisation of the Forest 
SERVICE — {Concluded). 

(IV.)--The Protection extended by law to Forest Officers. 


Under the preceding head we considered the obligations that 
^ orest Officers were under, and the care necessary on their part to 
i^oid eveiy suspicion that might arise Irom their being concerned 
in trading transactions, or from their receiving gifts of any kind in 
their official character. But the very existence of the necessary 
legal provisions in these matters, may also render Forest Officers 
(and public servants generally) liable to unjust comment, and 
even to malicious accusation; since those officers have often to 
t ischargo a duty which is displeasing to individuals or cu: tails 
leu liberty, and so may give rise to feeUugs of enmity and an 
unworthy desire of revenge. Forest Officers, therefore, are pro- 
ected by law, both as regards civil suits and criminal pros¬ 
ecutions. By sec. 73 of the Indian Act (Burma 72, Madras 
> no civil suit will lie against any public servant for anything 
(^one by him in good faith under the Nor can a Forest 

ncer be held liable for loSs of timber taken charge of under 
sec. 4,5 of the Act, or stored at a depot under sec. 41 ; unless 
ere^ is fraud or malice.^ (See secs. 43 and 49; and Burma, 
/9.) I 

Tins does not mean, that a suit cannot be brought against the 


riu-.s«ant_to the Act nn.l are therefore (so to 


fv '2.) A sio.ihir inon“ght to 

“ It 1)1 1 ^ 1‘oiest Ivfgiilatioii.s oi Hazara and Ajmer. 

''■■‘Uiotl o iih"’ tl.at au action 

"If •'SC'nior any thing done by him h. Ids public character 

7 allrgeJ to be. m the i.articular instance, a breach of such 

I’orsoiii.^ ) ‘'onstituting a particular and personal liability.' Ami no such 


*^’•‘^011 jo a piiiLicuiar (1 

Oil ppj ])Oi‘sonally to contract. 

public ])olicy an action Aviil not lio against a pci .i.. 
inlinif situation wliicli from its very nature niiglft expose bini 

^^U‘pOiso liij,.. ^ ^uiiltiplicity ol actions, at the»iiistaime of anv person who might 
isea aggrieved. Tlic very liability to such suits would in all proba: 
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Government (see p. 31) or against a public officer, on a niattei 
of breach of a (Government) contract, or some claim or question 
of right to money, or to land, &c.: it relates to official Acts, 
under the Forest Law. 

If any person is aggrieved, he must bring the officers con¬ 
duct to the notice of his superiors, and if there is anything 
wrong he can be departmentally reprimanded or punished, or if 
it amounts to a criminal breach of duty, a prosecution can be 
sanctioned. 

The Burma and Madras Acts, besides mentioning civil suits, 
also specifically mention a criminal prosecution, which the Indian 
Act does not. But the same result is practically attained by the 
provisions of the General Criminal Law (Indian Penal Code), 
which declares (secs. 76-79) that nothing is an offence which is 
done by a person who is justified by law in doing it, or who, by 
reason of a mistake of fact (not a mistake of laiv), in good faith 
believed himself to be justified in doing it. 

I may here mention that a subordinate officer, if ordered by 
his superior to do an act which was criminal or clearly illegal, 
would not be justified in doing it. If he obeyed the order he 
would nevertheless be subject to trial and conviction; though the 
circumstances might be such as would make it only just for the 
Government to exercise its prerogative of pardon. Even the 
orders of Government would not be a protection, unless the 


■bilitv prevent any ])ni{leiit person from accepting any public situation at such 
liazard or peril to liiiiiself. But he might be liable for an act or toit, wrongful in 
itself and injurious to another. If such an act Avas done under orders, or in tho 
belief that it Avas authorized and laAvful, the princi])le Avas laid doAvn in the case 
llogcvs versus DnUi quoted by the author I am alluding to. “ But let us assume,’' 
said the Court in that case, ‘‘that tho x^articular act complained of is to bo 
vioAved as the act of Government, and that in the part which the defendant (tlio 
public servant) took, he acted merely as the officer of Goveniment, intending^ to 
ilischarge his duty as a public servant in perfect good faith and Avithout malice, 
ireueral or particular, against tho plaintiff. Even on this assumption, if the act 



ofder of the superior jioAver. The civil irresponsibility of the supreme power lor 
tortious acts could not be theoretically maintained Avith any shoAV of justice it 
its af^epts Avere not ] ..Vsonally responsitlo for them : in such cases the Govern¬ 
ment Is morally hound to indemnify its agent.hut the riglit^ to com- 

ciisatron to the party injured is jjaramount to this consideration, that is to say, 
cVa\ circumstances may render even a public servant persoimlly responsible 
nntci hmid fide done by him on behalf of tho public, Avliich in the coutcmpla- 
of the law injurionsiy alfect another.” (Op. cU., pp. 619-20.) ^ 

The head of the department cannot be made liable for the remissnoss of his 
suberdinates (Broom, p. 241). 
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circumstances T\'ere such that the whole transaction was “ an act 
of State ” (as for example during war, &c.) and beyond the cog¬ 
nizance of the Courts.^ 

But even supposing a public servant has actually committed 
an offence, taken a bribe, or what not, as such public servant, it 
IS not lawful for everyone to institute a prosecution as he might 
against a private person. By sec. 197 of the Grim. Pro. Code, 
a public servant of such a rank that he is not removeable from 
his office without the sanction of Government (which is a 
matter either determined by some Act, or by departmental rules)? 
can only be prosecuted for an offence" committed by him in his 
capacity of public servant, “ with the sanction or under the 
direction of the Government having power to order his removal 
or of some officer empowered on this behalf by such Government 
or of some .... authority to w'hich such public servant is sub¬ 
ordinate, and whose power to give such sanction has not been 
limited by such Government.” ^ 

It will bo observed that this protection is given to the superior 
orders of public servants. Those removeable by any authority 
without the sanction of Government, may be prosecuted without 
sanction. 


It will also be observed that this sanction only refers to cases 
where the public servant is accused as such; thus, if a Forest Ofiicer 
Were to commit a theft, he could be prosecuted like any one else, for 
the oftenco has nothing to do with his being a public servant; but if, 
a Forest Kiinger, ho took a bribe to allow cattle to graze (for 
example), here, his being a public servant is the essence of the offence: 

if he forged a public document; but not if he forged a bond or a 
relation’s will, which had only reference to his private personality. 

It may happen that a Forest Officer, prosecuted and convicted 
an oflence as a private individual, will be so affected in cha- 

. I further particulars see note in lilayno’s Iiid, Penal Code (9th eJ.), p. 55, 
2 CouBtitiitional Law (ed. of 18t)6), p. 621. 

jjof , ^ Penal Code or other law : “oilence” has 

Criminal Promluro Code s it has in tlie Indian 

nvn omitted refer to Courts and Judges and do not ahhet tlie jioint we 

considering. ^ 

tion ^ persons may be prosecuted hy jirivate jiarties witlioia nuj 

ndp* intended to pioscciite them departnientally, there may bo service 

^.^S^-i’diug a report to bo made to the Conservator of Forests. (See Forest 
^"Partment Code, para. 46.) 
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racter and in public estimation, by the result, that he ^YOuld be 
unfit for retention in the public service, and so the fact of his 
prosecution would come under official cognizance; but that is 
obviously a different matter, and has nothing to do with the 
prosecution itself.^ 

(V.) The Legal Powers of Forest Officers. 

Arrest mid Seizure. 

By the Indian Forest Act (sec. 63) any Forest Ofiicer (or 
Police Officer) may without orders from a Magistrate, and 
w ithout a warrant, ‘'arrest any person against W'hom a reasonable 
suspicion exists of his having been concerned (i.c., as a principal 
or abettor) in any forest offence, provided that the offence w’as 
punishable with at least one month’s imprisonment. This pow'er 
does not extend to offences against rules made for the manage¬ 
ment of “Protected Forests” except in the case of offences 
against a prohibition notified under sec. 29. 

There must be no “unnecessary” delay in sending the person 
arrested before a Magistrate having jurisdiction. 

The Burma Act (sec. 63) has somewhat restricted this pow’er. 
Here the arrest can only take place if the oflender refuses to give 
liis name and residence, or gives one that is false, or if there is 
reason to believe that he will abscond. The Madras Act...(sec. 61), 
has adopted the same restriction. 

Forest Officers are (under all the Acts) entitled to seize all 
forest produce m respect of wliich there is reason to believe a 
forest offence has been committed, as well as all cattle, tools, 
boats, carts, &c., used in committing it (Ind., sec. 52; B., id . ; 
M. 41). This subject has been dealt with in the Lecture on 
jcorest Protection (p. 436) so that further notice is not here 
needed. A mark has to be put on the property seized, and a 
report made at once to the Magistrate having jurisdiction : w’hore 

- The Contiiienfal iaAV nsnally contains provisions requiring sanction before 
jnusecuting a Forest Ofiicer. In Fiance, for example, Forest Oificcrs cun only bo 
prosecuted for acts done in their ])nblic diameter [faifs rclntifs a hurs fonctions) 
sanction. (Curnsson, L, page 123.) This sanction is ]>rescribe(l 
in detail by the Ordoiinance Jleglem : Art. lb prosecute a (nude (lencoMl the 
Uirector-denernrs sanction is iicedei : for tliat of an In.spector, the sanction of 
tlie Minister of Finance, and fur a Conservator, tliat of the (ibnseil d’Etat. 
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property is seized and no offender is found, then a report to the 
seizing officer’s superior is alone necessary.^ 


Preventive Powers—Aid and Information. 


Forest Officers (and Police Officers) are bound to prevent, and 
may interpose for tlie purpose of preventing, forest offences.® 
This would naturally include the right of warning people, and of 
taking cognizance of persons wandering about in the forest armed 
with axes, saws, il’c. This latter is, in the French law, in itself 
fm oflence ; in India it might be (sec. 25(?) an offence under 
circumstances which the Magistrate held to amount to a 
‘ trespass ” within the meaning of the section. 

Forest 'Officers, properly empowered, are also entitled to guard 
against fire, by notifying certain seasons diirinri ivkich only the 
carrying of fire in Keserved Forests is permitted (see p. 398). 

In certain cases. Forest Officers are empowered to demand aid 
in the execution of their functions. All that is necessary under 
this head has been said in speaking of “ Protection ” (see p. 480). 
The foregoing paragraphs have indicated that Police O.ficers 
a've the same powers as Forest Officers in some cases, as in 
aiiest, prevention, Ac. But as to the general question of 
police aid when requested by a Forest Officer, nothing is said in 
file Act about Forest Officers having a right to demand the aid 
of the public force (Police) in searching for stolen property, or in 
pieventing offences, or arresting offenders, or in cases of fire. 

Rt as in such cases the Police are themselves empowered to 
^ot. It is presumed that they would be bound to give aid to 
Officers acting in the same way.® And of course a Forest 
ncer can call on any other Forest Officer to help him. 


‘‘ / '"I siiiiilf an.l there is also the 

'Hakes if f the property where it is bu' 

is “ i/r, ’''‘‘liyiiablo —110 attempt to do onytlniig with it has aiiv 1 c<m 1 elleet—it 

’ Cattle eaii ho so seized, and stolen wood fC. F 
^""'Vd 8L M'h la2). .S'l-questK' is when the iiroperty needs to bo 

"liich tl lit. ^’'-posited with some one (Futon, 140); tliecaseslVi 

I'-io of i,, ■ I 'lHess IS adoiited are expressly detineil by the law ; and it is not inado 

' See ” ■ 

"iieii cauo'iif I'l'cnch Code (Art. 1C3) gives power to arrest poi'sons only 

■ "* t'oniniitting a forest otfeiiee. This al.idies to guards, 

•' See , 0 "yejif.v, .see Futon, j). 114 ; see also p. 145). . . 

f’^lite w II fCriniinal I'rooedure Code : tin’s sliows tiuir me 
^ 'odo boiiiul to give infonuatiou to the Forest Ollinv. The French 

bave the v* ^ l>i‘‘'>vides : ‘‘ I'he odicers and guards of the Forest ndiiiinistration 
to reituirc directly the aid of the public force in the repression of 
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Under the Criminal Procedure Code, if it is a case of an 
offence of the graver kind {e.f/., theft), cognizable by the Police, 
the Police would be bound to take up the case on the information 
of a Forest OiScer. Under the Forest Act also, all offences 
(except those minor ones above alluded to — p. 470, sec. 63, 
Indian Forest Act) are “cognizable” by the Police; hence, 
according to sec. 15G of the Criminal Procedure Code, the Police 
Officer has power to investigate any such case, and is bound to 
do so (sec. 157) if it occurred within his jurisdiction, unless the 
proviso to the section applies. 

Use of Force. 

I may also give a passing notice to a question which may 
arise, viz., whether a Forest Officer is justified in using his 
weapons in preventing offences, &c. As to necessary force used 
in effecting an arrest (see p. 151). But in other cases, no special 
rule is laid down ; and of course the usual law of the right 
of private defence applies to Forest Officers as to any others 
(p. 1^5).^ Forest Officers are exempted (Act XI., 1878, sec. 1.) 
from the Arms Act as far as relates to any arms they may be 
directed by service rules to carry as Forest Officers. 

The powers incidental to an arrest, such as the power of 
entering a house, breaking a door and so forth, have been already 
described (p. 151). And the “search warrant” has also been 
alluded to (p. 156). Forest Officers may be invested with power 
themselves to issue search warrants (Indian Act, sec. 71 ; Burma 
70; Madras 59 c). This power as before remarked would be 

forest otfcuces (Loth —graver ofFeiices, and ^ contraventioas* or minor ones) 
as well as in searcli lor and seizure of wood illegally cut or IVaiidulently sold or 
bought.” Forest Ofheers of all ranks form |)art of the military lorce of the 
country (Puton, page 163). Forest Ollicei’s can therefore demand the ai<l of other 
Forest Ollicers. In a few Indian Acts (c.//., Customs Act, VIII. of 1876, sec. 
15), ofiicci's are expressly em])owered to demand police aid. I take this oppor¬ 
tunity of stating that the Forest force is in its turn bound to ai<l tlib Police or 
Magistracy in tlie cases mentioned in scc.s. 42-5, Criminal Procedure Code ; 
these sections the student should read. 

^ I may usefully refer here to the continental law by way of illustration : — 

J)y the Pnissian law {Eding, 182), Forest Oflicers (who niu.st be in uniform, 
or with distinctive mmks of olUce, in order to bo justified in so doing) may use 
their weapons against forest otfenders— 

(1). When an attack {Angrijf) on the ofneer’s person is mmie (u* tlireatened, 

)<>{ Whe^ re.sistaijce is actually offered, or threatened so as to cause apprehen¬ 
sion of danger {(jejahrlichc Urohung). 

This use of Weapons may only bo nailo a-s far as is necessary for defence, 
the ilustiiau law (Fomtgesetz of 1852, Art. 53). 
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chiefly desii’able where there is a very large timber trade, and the 
locality is such that timber thieves have opportunities for con¬ 
cealing and making away with timber. 


Power to Compound Offences. 

Officers specially empow'ered by the Local Government under 
sec. 67 of the Indian L. Act (Burma, sec. 66:—both as amended 
by sec. 13, Act V. of 1890; see also Madras, secs. 55, 59 d), 
have the right to “ compound ” all forest offences (except those 
grave ones specified in sec. 62 of the Act). The composition 
consists in accepting a sum of money : if this is paid, the person 
is set free, and any property or cattle seized is let go.^ The 
India and Burma Acts limit the amount to Es. 50. Madras 
does not fix a limit. 

It will be observed that the Act makes it sufficient that there 
should be a “ reasonable suspicion ” that the person has com¬ 
mitted the offence. The person accused is perfectly free to 
decline to pay the sum required. If he thinks the sum too high, 
or that he has committed no ofl’ence, or can show a valid c:.cuse, 
he may refuse to pay and submit to be tried for the alleged 
offence before a Magistrate.^ 

The pow’ers under this section, cannot (under the India and 
Burma Acts) be conferred on an officer of lower rank than that 
of Forest Eanger, or one drawing a salary less than Rs. 100 per 
wenscm. (The salary marks a certain degree of rank and 
standing.) In Madras (sec. 55) any officer may be specially 
ompow’ered. It is pei’haps hardly necessary to add that when 
fbe power is exercised, a formal (if brief) order or proceeding 
sliould be recorded, stating the facts and the sum demanded. 
Brobably there are Departmental rules about this. 


Powers wider See. 71 T. F. A. 

Lastly, Forest Officers may be invested with certain special 
powers under sec. 71, Indian Forest Act (Burma, see. 70; 

2 mbp'™ discussed this matter at page 436 if. 

„ is .so also in Fiance (Code Forest ; Art. 159); it is sptkcn ('f as ‘‘ tran.s- 

Tii ' Orwtstjrcr is the vcrli). The forest “Agent” (not'’"ni- 

iiiiH “'O' Forest offence or claim for reparation, at any time lietore judgment; 

i-jii . ®ycn after Judgment, hut only in respect of money penalties &r compensation, 
IS clearly exidained in Futon, Manuel, pp. lou-l. 
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Madras, sec. 59). Those under (a) relate to the survey of laud; 
those under (h) to cases where witnesses require to be summoned 
or documents produced. Powers under (a) may be required when 
a Forest Officer is sent on survey duty, preliminary to a settle¬ 
ment or otherwise ; those under (/>) refer to powers which may be 
required in enquiries into rights in a Protected Forest,^ or that 
might jDerhaps be conferred on an ordinary Forest Officer (of 
competent grade) when he is working with a Forest Settlement 
Officer (sec. 8) without being actually appointed Joint Settle¬ 
ment Officer; (in which case ho would be vested with the powers 
of the office). 

The pow’er to issue a search warrant (c) relates to the detection 
of offences, especially those connected with concealing timber, 
i'ce., and to this I have already alluded. 

Under sec. 71 (d) (Burma 70 (d); Madras 59 (c) ) power may 
be given, which is analogous to, but not at all the same as 
that exercised by Forest Officers under the French Code.” 

^ ]iut the powers under this seetion do not iiudude tlie decision ol'aiiy dispute, 
or the'i'Seord of aiiytliing in the mature of a judginent or order. 

- The student will iind a very clear and precisi* account of the Forest 01licei’’s 
jiroces rcrxil under the Frencli Law, in M. Puton’s Manuel (pages 120-130). 
The jyroc'ts must be (1) utUIcii (in tiie absence of express legal excuse) by the 
o§i(xr himself; must ha (2) sitined (not • merely marked) by Jiim, (3) dated^ (4) 

atjlrmalf that is stated on oath before a i)roper authority to l)c entirely true ; 
which oath is recorded and duly signed ; and ic must (5) be rc(jistcri:<l (see Code 
For., lG.a-170). The registration is a mere fiscal a«.‘t and of no real importance, 
except ns regards certain fees wliicli may be leviable for delay, ddie prods verbal 
must also (Code, Inst. Grim., Art. 10) .state the nature of the otfence, the cir- 
cumsbinces, the time and the place of occurrence, the proofs of it, and the local 
or other indications of its occurrence ejj., a freshly cut stiuiij) of such and such 
a ^drtli ; ground disturbed, , &o.) 

The proc!>3 verbal so drawn up may be of two kinds. (1) If it is jircpared by 
ticu ofjleers concurreidhj^ no matter what the gravity of olfciice or amount of line, 
&c., it is positive proof (of all maferial facts directly asserted) ami cannot be 
contradicted, except (l)by plea of fonnal defect, in legal re'iiiirements, and (2) 
by a p.roce.ss coMvA iiiscription d: fauxf that is by a formal ))lea to tlje Court 
tliat the proch verbal contains statements which arc false and contravv to the 
f-^ts. Tliis issue is then solemnly trieil as an incidental or .side-trial by itself ; 
it the objector sncceed.s, the proc's verbal goes for nothing ami cannot be amended, 
or siipj)ortcd in any w^y. If the objector fails, he is liable to be lined at least 
300 Iraiics and may be j)rosccnted for calumny, .^c. Tlic reatler may think this 
a tremendous power to put in the hands of the ollicers ; hut it should be borne 
in JJliiitl, that the .soverity of the rule is very largely tempered by the fact that 
the slightest disobedi nee to the precise rules of preparation, is fatal ; and not 
only so, blit tliO proof only extends to material facts directly asserted, that is, (as 
^l. I hi ton explains, Manuel^ p. Lia) to “those facts wiiioli lall directly within 
tlie.coxrni^^anee of the sense.s of the <ie]>oiients, and which are not matter of in¬ 
ference cm of supposition or estimate, on their part.'’ Tin? result naturally is, that 
Xhii prods verbal to be succes.sful must be ])repared with the utmost intelligence, 
and the most .scrupulous care and acciiracy ; while, for anything like false or 
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lie J Orest Officer einpowerecl, may hold a preliminary enquiry 
into a forest offence just as the police do, only with this impor¬ 
tant difierence, iihat he may vevord evidence ; and this, provided 
it has been taken in the presence of the accused, is admissible in 
H subsequent trial before a Magistrate, but may, of course, be 
displo^ed or contradictedd How officers should record evidence 
in sircli cases, has been stated in the Lectures on the Criminal 
Procedure Law (p. 170). 

The use of this jiower is a limited one; it is not intended to 
be exercised as a matter of course in every forest case ; but only 
where the Forest Officer comes across some case in which the 


witnesses are at hand, and the accused is either arrested on the 
spot or c.iin at once bo brought there; also where the facts are 
such that the evidence of them is likely to disappear by lapse of 
tune and influence ofw'eather, &c., unless they be proved, and 
the lecord of tliem secured at once. It would not be applied 
where no offender was found, or where none could properly be 
biought up at or near the spot; nor would it be, Avhere the 
" itnesses were not on the spot or close by and could be que^i’oned 
at once; in such cases a police investigation must be sought, or 
^ complaint made to a Magistrate. 


Conduct of Prosccutio)is. 

It will naturally be asked what powers Forest Officers 
of any grade, have, to conduct prosecutions, or to appear as 

t'w penalty is veiy soveic, and few oHicevs would daiv 

^ tne risk. 

caiTiL^ii prei'aved only by one guard or ag('nt, tlien it 
a Cert ^ previously descril.ed degree of autheiitieity only iu minor eases(bclo\v 
irro,,/-!; pf penalty); in oases above that grade, it allbrds pruiid facd- 
j •' whioh may be contradicted. 

"'itiies ts annulled for defeds of form the otlicer may be oallcd as a 

■j^v i]’ is set aside oii tlie “ inscription de faux.” 

wliicli is simjder (Kdiiig, ISO), “ public faith ” is ^dven 
of fact (like tlie proccs vcrhal)^ as well as to the ralaation of 
iH'oof made by the recording; otlicer ; hut the record is only 

^'ttiiciied t ^ Y contrary is prownl. Edin^r justitics the force thus nvasoiia’ ^y 
^tato i>dicial act, by observing that for the management an«i ])rotcctiioi 

‘‘schooled carefully selected service is organized, and the employes are 

^ ^ iluring a long coiimo of almost mililaiy discipline and 

Offieep ^i>nsettnently the formal depo.siti()n of an enrolled and sworn Forest 
''illoweT^^^ which come iinder his ollicial cognizance, ougdit justly to 

‘ The A1 degree of v;c{glit before the ))ublic tribunals. 

{^9 lastclau.se) adds iliat ilie evidence must have been 
'Voulj* b^'nvided in the Criminal ProceduTe Code (sec.s. 355-(» 7). Practically 
^Uwrtys he done in the other provinces also. 
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complainants in a Criminal Court, on behalf of the State, 
to procure a summons against an olfencler, and conduct the 
case. It is to be regretted that nothing definite is laid down 
about this. Most certainly Forest Officers ought to have a 
definite standing before the Magistrates’ Courts in this respect.^ 
At present everything is matter of inference, or at best of the 
permission of the Magistrate. A Forest Officer can take 
cognizance of an offence and arrest an offender and take him 
before a Magistrate. It follows, therefore, that he may appear 
on the trial (if one follows) as complainant; but to be com¬ 
plainant is not the same thing as being allowed to conduct the 
case, to examine or cross-examine witnesses, or address argu¬ 
ment to the Court. By the Police Act, sec. 24, it is expressly 
provided that any Police Officer may lay information, act, 
investigate, and prosecute, any case before a Magistrate. By the 
Criminal Procedure Code, sec. 495, the Magistrate may in any 
trial before him (or preliminary enquiry) permit any person to 
conduct the prosecution. So the Forest Officer might get leave 
to prosecute. Government might also appoint Forest Officers 
“ public prosecutors ’ for their own class of cases, under sec. 492. 
In any grave case the Government would appoint a public 
prosecutor or send a Government Advocate; but this does not 
remove the daily inconvenience of wanting a recognized locus 
standi for Forest Officers in the Magistrates’ Courts, or the 
need of some section in the Forest law like the sec. 24 of the 
Police Act, or, better still, like the French Code. 



185 

or "controlling --- -^ x.. -- i o \ ‘if 

(but not prepost^s, guards of cantons or beats, brigades, &c.) can comiucc 
suits and prosecutiou.s on behalf of the Adniinistratioii, botli in coses'ot tUlit aim 
cuntravention (ni - jor and minor olfences) and in all cases for compensation. And 
here I may again refer to the distinction made by the Forest law between the 
/ oTifl tbe rjr(^nusd in the matter of criminal nrosecutions : the otticers wlio 


a'qcnt and the fjr(^i)u86 in the matter of criminal prosecutions : the omcers who 
ciui arrest, make a seizure, or execute a search {visile domiciliarc) and make 
formal consialcaion ” of what lias come under their notice (and preposes can do 
II ^iiis) are not the ollicers who conduct the prosecution {pourmilc), ^ The 
nts^' can never make an arrest nor. apparently a search (riiton, p. 114), nor 
fim nrenose ever conduct a case, (id. and Code d*Instr, Crlni. ArL^ 182). The 



m. .ded . provided tloit ibicst gumd.s, tiiough they may 

)iot'prosecute may serve nod exKut:'. Court processes ((Jodo, for. 173) except 
xvarrunts of execution by seizure of properly. 
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Forest Officers have also certain powers in connection with 
collection and receipt of revenues, and expenditure of Govern¬ 
ment money. 

Tlicre are departmental rules about the power to expend 
money provided in the divisional budget, and also rules about 
keeping accounts, dealing with revenue received, supplying sub¬ 
ordinates with funds by imprest advances, and so forth, which 
are laid down in the Departmental Code, and which are not 
matters of law. 

Forest Officers may also receive revenue from sales of forest 
produce and so forth, but they have no functions in effecting its 
actual recovery.^ Generally payments are made before delivery, 
but where this is not so, or where otherwise there are outstand- 
ings to be recovered, all the Forest Officer has to do is to report 
(in a form prescribed by order) to the Collector, who cun recover 
as if it were an arrear of land revenue (Ind. Act, sec. 81 ; 
Burma, 77 ; Madras, G6):— 

(fl) All money payable to Government under the Act or 
rules;" 

{h) All money payable on account of any forest produce; 

(c) All money as expenses incurred in the execution of the 
Act in respect of such produce. 

-In India and Burma the penalty on bonds can also be so 
recovered in certain cases (p. 400). 

But a Forest Officer may so far himself act in the matter of 
recovering revenue that, under sec. 82 (Burma, 78 : Madras, 07) 
if the forest produce is on the spot and money is found to be 
(iue on it,® the Forest Officer may detain the produce till the 
^uouey is paid ; and if the money is already due, or otherwise i'-. 
iiot paid when it becomes due, the Forest Officer may sell the 
produce, and the sums payable to Government on account of it 
are first to bo paid out of the proceeds before any other lieu (if 
any) is satisfied. 

* And so in France (Puton, Manuel, p. 94). The “agents” send “fHics dc 
’’'Kouvrement," —lists of revenue due, to the “Director of doinnins,” who takes 
steps to recover. In many cases they can be cot in bv sunimHry process, as m 
•lulin. 

’ Except fines, which are recovered undt-r the Criminal Procedure Law, 

■* Either ns the inico of it, or ns a charge or fee or duty leviable in respect of it. 
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Duty in maldng Contracts. 

It will be sufficient briefly to allude to the fact that Forest 
Officers (but of the higher grades only) may have to “ execute,” 
in their official capaeit}', contracts or other legal instruments, 
required for Departmental work, supplies or material. 

Theoretically, all such contracts are made by the Secretary of 
State for India in Council.^ In 1859, the Act 22 & 28 \ict. 
cap. XLI. provided that in India, such contracts might be 
executed (on behalf of the. Secretary of State) by the Croveruor 
General, or the head of the Government in any Province 
(Governor, Lieut.-Governor, Chief Commissioner, or Kesident) 
and that the “ execution ” has to be indicated in the usual way : 
[i.e., the Governor &c., does not sign with his own hand, but 
one of his Secretaries or head of a Department does,—“by 
order”; and the Office Seal is also usually affixed). Dut in all 
cases, the contract so executed, must express that it was done 
“ on behalf of the Secretary of State for India in Council.” The 
form of execution (which is a matter of official usage) may be 
varied'by the Governor General (sec. 2). Under this law, the 
Government of India has issued Resolutions, directing what 
classes of Forest Officers are to be empowered by their respec¬ 
tive Local Governments, to make contracts binding on Govern¬ 
ment." The precise powers of any of the superior grades of 
Forest Officers, and the nature (and amount in value) of the 
contracts he can execute, must bo gathered from the Orders in 
force in each Province. Unless any special order is issued to 
‘ vary the form ’ of execution, every Government contract must 
state that is made by “ so and so. Conservator of Forests (or 
whatever his grade), by order of the Lieut.-Governor (of Chief 
Commissioner, &c.), on heJudf of the Secretary of State for India 
in Council.” 

Such contracts may be enforced against, or by, the Govern- 
ra..nt; but “ neither the Secretary of State nor any member of 
his Council, nor any person executing such deed, contract, or 

1 for the better Goycinment of India (21 & 22 Viet cap. 106), sec. 40 ; 
which .specifies contracts of piirehaso of land, .stores, niorlgagc.s, and any con- 

wh.‘it£'‘'ever ” for tlie purjmses of Govcrnincnt 

2 .See Resiolntioii, novcrninent of India, No. 989, 2.3id .Tunc 1877, -and No. 28, 
IStli October, 1878 (Ilomc Oepartoent). I am not aware whether any later 
orders have been issued. 
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Other mstrument, shall be personally liable in respect thereof.” 
All liabilities, costs, damages, &c., are payable out of the 
I'eveuues of India. 

I need hardly remark tliat no officer ivould draw up any important 
advisers'^*' "’itiiout getting advice from the Government Legal 


(VI.)—Offences against the Authority of Public Servants. 


In order that the legal powers given to Forest Officers, no 
less than other public servants, may be exercised to any purpose, 
it is obviomsly necessary that a corresponding liability should be 
imposed on private persons, in case they resist the execution of 
those legal powers. If Forest Officers, for example, can demand 
the aid of certain persons in putting out a forest fire, it must be 
made penal in those persons to neglect or refuse to giye such aid. 

a lorest Officer can arrest an offender, it is penal for the 
offender to resist tx j^yivid facie lawful arrest, 

I shall therefore, in concluding this lecture, notice the chief 
cases in which, as far as the Forest administration is concerned, 
he public officer’s power is upheld by law. 

These cases are almost all of them included in one chapter 
(A.) of the Indian Penal Code, headed “ Of contempts of the law- 
lui authority of public servants.” But many of the sections in 
t is chapter refer to Courts of Justice and judicial proceedings, 
and these I entirely omit. There are also a few provisions 

apifficable to my subject which the Code gives in other parts, not 
in Chap. X. 


Under secs. 172-3 are punishable those cases where a lend 
mice, summons, or order, is to he served, and the person 
sco/ids in order to avoid, or resist service. The latter sec. 
inc udes also the intentional tenrintj doini of notices, &:c., legally 

sff where a summons which cannot bo 

‘ i-ved personally, is attached to the door of the house where 
1° person resides. , 

punishable the intentional refusal to 
unr^^’^ obedience to a summons, order, drc., lawfully i-'rv.ed 
‘ ^ served. Sec. 175 punishes a similar ref usd to produce 
muincnts. 


misT/ff, 


FOHEST LAW. 




Secs. 178-71) and 180-81, refer to refusal to take oatli, or 
answer questions, or to sign depositions and statements, and to 

making false statements on oath.’- 

Sec. 182 may sometimes come -within the practice of a Foiest 
Officer. Here the offence is that of a person giving/ulse inform- 
ation to a public officer, so that the officer may nse Ids power (of 
arrest, search, seizure, &c.) to the injurii or annoyance of any 
person, with whom, hut for the false information, the officer 

would never have thought of interfering. 

Forest Officers have in certain cases the power tO seize 
property liable to confiscation, or cattle in the act of trespassing. 
Resistance to seizure in such cases is punishable under sec. 183. 

Resistance to lawful arrest of the person comes under sec. 
224, and resistance ofiered to the arrest of another person, under 


sec. 225. _ ir-c -7 

More directly important to Forest Officers are secs. l<o /, 

which punish the intentional omissioii to give information of a 
fire, a forest offence, &c., or the giving of false information by 
persons under legal obligation to give information, and of course 
tme information, as far as they know (p. 430). 

Sec. 187 further makes it penal to refuse, or neglect inten¬ 
tionally, to give assistance in cases (which I have before explained), 
in which the public servant is empowered by law to require 


assistance (see p. 430). 

The "eneral case of obstruction of a Forest Officer in the 
execution of his duty, is punishable under sec. 186.- 

Sec. 189 punishes threats of injury to a public servant, with 
the object of inducing him to do, or forbear from doing, any 
official act ; the threat is punishable w'hether it imports injury 
directly to the public servant, or indirectly to some one in whom 
the offender believes the public servant to be interested. 

- In another part of the Code will be found similar provisions 
applyii’o where the offender goes beyond threats, and 

1 is spoken of, Imt umler the “Oaths Act, No. X., of 1873,” a 

<i lo 1 iiflinnatioii ” can also be administered, and always is, in the case ot 

188^can also apply to forest cases. Disobe^lience of an onler inn 
iSectio ^ Aft rw/ardinff cnrrviTirr firn. rcirardiH^r removal of obstr 

e 


under 
•iic- 


8CC 



may be. 
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actually uses force, or causes hurt, or grievous hurt, in the 
attempt to deter the public servant from his duty. (Secs. 332, 
833, and 353, Indian Penal Code.) 

Sec. 184 punishes obstruction to a Zcae/'Ml sale conducted by 
a public servant as such: and sec. 185 refers to illef/al hids at 
such auctions.^ 

These are sections which I alluded to as not contained in 
Chapter X. of the Penal Code, and there are a few others which 
be raentionecl. 

Sects. 170 -1 punish the personating of a public officer or 
wearing a garb or carrying a token similar to that used (as a 
matter of fact) by any class of public servants. Ill-disposed per¬ 
sons might resort to this device, either to escape detection in 
committing offences or to impose on the ignorant. 

I should, perhaps, repeat under this head, that an offence is 
committed by offering a bribe to a public servant: this being an 
obetment of the offence of talcing (p. 463). 


is punishable, but what gives rise to a 
timber ^ ^ Officer who is bound by his service rules not to trade in 

uer, might come under this provision. 

saloflw Officers are sometimes ranch hampered in public 

"or doM ""long merchants. This, however annoying, is not criminal, 

Prennl, I /n® ^'’® analogous to tlie 

Forest: Art. 22), which prohibits secret combinations, and 
1 ^® ®P°'- """tions—“/cs troxihlcr oic it ohteivir les bbis A plus bas 
' ^judictti^j'’ j"'''^h-e penalties besides damages and the nullity ol the 


) 


F.L. 
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A. 

Abetment (of ollences), 126, 429 

,, under special circumstances, 
129 

Acceptance (of proposal), 43 
Accession (ownership by), 69 
Accessory, see Abetment. 

,, (things), 37, note 
Accident, 25 

Accounts (Public Forest), 365, note 
Accused person, detention of, 153 

,, examination of at trial, 

163, 169 

Acquittal, appeal from, 175 
Acquitted person, when triable again, 
173, 174 

Act (legal) nicaning of, 23 
>j ,, elements in, 23 

>> ^ ,, voluntary, 23 

,, manifested outwardly, 26 
,, when wrongful, 50 
■“Act of God,” 55 

Act authorizctl by law no offence, 100 
j* of Judge, kc.f 100 

by niisfortune or accident, 101 
-jj by child, lunatic, &c,, 101 
by intoxicated person, 101 
'5J to prevent greater liarm, 101 
'’j by consent, 102 

in grave emergency, 103 
under duress, 104 
in self-defence, 105 
•» or omission, when an offence, 92, 
07 

” of very trifling character, 104 
done with one intention but re¬ 
sulting in something else, 99 
constituting one or other of two 
offences, 99 


Act of the Legislature, 18, 19 
,, ,, force of, 20 

,, ,, local extent of, 20 

Action at law, see Civil Suit. 

Adverse possession, 65 
‘‘Affirmation” instead of oath, 480,. 
Tiotc 

Agent, powers of, 44 
Agent (and prepos6) in the French 
Forest Service, 458, note ; 476, note 
Aggravation of offence, 134, 433 
Aid to Magistrate, 150 
,, Forest Officer, 399, 4l6 

» „ „ by police, &e., 

471 

,, ,, ,, refusal, how pro¬ 

secuted, 430 

Affray, 110 

Ajmer Forest Regulation, .241 
Alluvial land, 207 
“ Ancient lights,” 79, note 
Appeal (Criminal), 174 

,, see Forest Settlement. 
Appendant (right), 83 
Appointment, law of, 450 

,, see Forest Officer. 
Appurtenant (right), 83 
Arbitration (in timber cases), 421 ' 
Arrest, legal, power of, 151 
,, by any x^erson, 152, 153 
,, without warrant, 152, 470 

,, person present in Court, 15^ 

,, use of force in effecting, lf>L 
472 V ; 

Assault, 117 
Assembly, see ITnlawful. 

Assignment of debt, &c., aO 
“Atteinx^t” (to commit offence), 131, 
429 

^ Avulsion,” 208 
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B. 


Bail, 153, note 
Bailable offence, 153, 154 
Bar," tbe (Panjdb), 349 
Bii4h, offences connected '•.vitli, 116 
Boundary marks, ‘273, 395 

,, injury to, 397 

Breacli of contract (criminal), 124 
,, sec Contract. 
Breach of trust (criminal), 123, 431 
bv clerk, &c., 431 

Bribery, 462 
Buffaloes, 352 

Building on another’s land, 69, 70 
Buying outrights (principlesinvolved), 

300, 367 

form of compensation, 374 
German law of, 376 
see Valuation. 


C. 


Camel 

Canals, Govt. 

Canlonnement, French law of, 266 
Cattle, number of, under grazing nglit, 


exclusion of dangerous kinds, 
340 


Trespass Act, 440 
special scale of fees in forest, 
441 


rcrtiflcate of appointment, 459 
Charge, The, in criminal tiials, 164 
Chase, see Hunting. 

Cheating, 121 
Civil law, see Private. 

Civil suit, light to bring, 29 

none lies against F. 0. for 
official act, 467 

Claims to rights in a forest, 261 
Clc'irings, fresli, in forest, 261 
Closing compartments against grazing, 


355 

Code Foi-eslici 


• of 1827...285 
reduction of rights under, 
293, 305 


nizablc ’’ offences, 163, 154, 169 
ls.sion to try case of misconduct 
mblic servants, 466 


§L 

Committal for trial to Sessions or High 
Court, 161 

“ Common, rights of,’' 79 
Communal forest, sec Private Forest. 
Companies, &c., not corporate, 34 
Compensation, forms of, in buying out 
forest rights, 371 

iu land-acquisition, 2*22 
to sufferer by offence, 
out of hne imposed, 

436 

for damage (forest cases), 

436 

Compounding offences, 92, 170 

in forest cases—s]>ccial 
nile, 473 

Compromise, 54 
Concession, sec Licence. 

“ Condition precedent,” 5‘2 
Condition subsequent,” 54 
Conditions or terms iirinted on tickets, 

&c., 44 

Conditional liability, 39 
Confiscation proceedings, 436 

distinction regarding, 438 
,, release of property from, 

439 

Conquest or cession as aflecting private 
property, 204 
Consciousness, 24, 101 
Consideration, 43, notCj 46 
Constitution (legal) of reserved forest, 

260 

of protected forest, 

276 

of village forest, 277 

Constitutional law, 9 
“Continuing” and “continuous’ — 
difference, 85, note 
CONTBACT (in general), 42 
,, forms of, 44, 46 

]] list of kinds, 47 

impossible, 45, 56 
unlawful or immoral, 45 
of a nature to bind legallVf 
46 

effect of fraud in, 44 

when “ personal,'’ 41 

\\ alteration of terms, 54, 56 

’’ obligation resembling, 49 

execution of Government/ 
477, 478 
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^ 'OXTUACT, breach of, when criminal, 
124 

,, rules deriving force from, 
express or implied, 21, 
453 

^‘Contribution,*’ 39 

,, none among wrong¬ 

doers, 51, mte 

Control of rivei’s and tlieh* banks, 411, 
412 

,, of timber, &c., in transit, 412. 

See Rules, River, &c. 
Convcrsioir’ of forest, as affecting 
rights of user, 295, 297 
Convict, disabilities of, 33 
Corporation—Corp. sole, 34, 35 
Court of Wards, 33 
Court, see Criminal. 

Creditor, 38 
Cnme, what it is, 91 

n distinguished from tort, 28 
Crimixal Law— Substantive—(Table), 
89 

,, Adjective — (Table), 

138 

,, Substantive and Ad¬ 

jective, 93 

,, Courts, 143 

Criminal force, 116, 117 

,, misappropriation, 120 

,, ,, in timber 

cases, 426 

,, trespass, 429 

Ciiminal Procedure, remarks on, 140 
,, ,, definitions under, 

142 


.§L 

' Damages in tort (nominal, substantial 
i &c.), 50 

j ,, in forest cases, 448 
j Day, houi*s of business, &c., 53, note 
Death, causing, in effecting arrest, 151 
1 ,, ,, in self-defence, 106 

I ,, see Culpable—Exceptions, &c. 

‘ Debitor, 38 

I Declai-ation of right and title, 30 
I Dehimalion, 124 
! Definition of term “Forest,” 199 

,, of terms used in Criminal 
Law, 95, 96 

,, of vague forest rights, 307 
I ,, Euixjpeau law regarding, 

320, note 

„ necessity for, 313 
,, legal elements of, 321 

,, gi-ants, how interpreted in, 

324 

I ,, how distinct from “regula- 

I lion,” 320 

i Demarcation of forest, its importance, 
j 231, 395 

I “ Discontinuous easement, 8^ 
i Dismissal from service, 457, 466 
I Documents, false, 123 
1 Dominant estate, 82 
1 Domininni, 74, note 
Drift timber, 415 

,, right to, 416 

,, disposal of, 420 

Duress, 25 


K. 


irregularity in, 


legal effect of, 181 
Criminal trial, how initiated, 161, 162 
Crown estates, 203 
^ Culpable homicide,” 114 
Cultivation 2 /itensivo and extensive, 
294 

J > in forests, sec Land—Clear- 

iug. 

by buniiiig, sec Sliifting G. 
Custom, force of, 19 


D. 

ftacoity, 119 

l^amagos, 30 


. “ Easement,” term defined, 79 
I ,, (Forest), German definitiou 

! of, 82, note 

j “ Easement of necessity,” 80 
I Easement, a “ thing” having value, 83 
J capable of legal possession, 
83 

,, not to destroy, 84 

not unlimited, 84 
,, for some benefit, 

“ perpetual cause ” of, 8 J 

,, involves mairtenanoe^ of 

estate, 85 

,, indivisible, 86 

[, ,, origin of, 86 






Easement, prescriptive, 87 
,, loss of, 87 

ancient regulation of, 187, 
note 

forest rights in India are, by 
origin, not strictly, 280, 
281 

j terni not used in 1 orest Acts, 
318 

,, Right. 

Elepliant grazing, 349 
‘‘ Enclosure Acts,” The, 187 ^ 
Enliancenient of sentence, 177^^ 

Enquiry into forest offences, 47o 
,, see Trial. 

Enrolment of police force, &c., 456 
Escheat, law of, 205 
Estate, forest must form legal, 2 
essentials of a forest, 220 
,, “dominant,” 82 

its full development allowed 
for, 326 

“ servient, ” 81 

European British subject,” 143 

,, trial of, 178 | 

Event,*' meaning of, 23 

legal effect of, 26, 27 
Evidence, law of, not included, 170 

made of record at tiials, 1/0 
in forest cases recorded on 
spot, 475 

Examination of accused person, 163, 
169 

'^Exceptions,’* general, in 1. P. Code, 
100 

Execution, see Sentence. 

Extortion, 118 

F. 

False evidence, 112, 431 
Felony, 0^ 

Fine (under L P. Code), 133, 1/2 
in Forest cases, 432 
Fii^ prevention of, in forest, 398 
' offences with, 401, 403 
European law of protection 
against, 444 

Fishery, right of, 71. Hunting. 

Floating timber, process of, 416 
Force, sec An-est, Criminal, 

Forks'!’, why owned by State, 36 • 


1 FonKST, wh}’ under a special law, 153 
,, definition of the term, 198 

produce of, why protected in 
transit, 186 

,, area in India, its general con¬ 
dition, 238, note 

,, various classes of (India), 225 
,, abstract of (legal) classes, 228 
“Reserved” and “Protected,” 
229—2C0 

,, Fallacy of reasoning about 

“ Protected forest, ” 235, nolo 
,, in which Govt, has only 

some rights, 226, 242 
,, or only the trees are Govt, 
property, .263 

jj leased to Govt., 189, 192, 24t> 
legal steps to constitute, 260 
ago of safety for pasture, 356. 
See also Reserved — Pro¬ 

tected— Private — Village, 
&c. 

Forest Act docs not exclude opera¬ 
tion of other laws, 401 
(the draft), original in¬ 
tention of, as to Pro¬ 
tected’’forest, 231,232 
„ its definitions explained, 

200 

,, method of dealing with 

practices claimed as 
rights, 281 

points not provided for, 
309 

Sec. 3 explained, 227, 228 
” Chap. 11. described, 260 

Sec. 45...418''- 
'I Secs. 52—56...437 

Sec. 63...470 
Sec. 67...473 

I’ Sec. 71 (powers under), 

473 

Sec. 79 (action under), 
278 • 

^ not applied to all forest 

” land, -232 

Rules made under the, 

192, 193 

reasons for its elementary 
nature in India, "08 
history of the several 
Acts, 189—192 
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FonEST Depautmektal Code, 451, 
452, 457, 458, 461 
Forest Law, mam topics of, 197 
,, ill India, 188 

,, in the Colonics, 186 

,, in England, 187 

Forest offences, penalties for, 432 
Forest Officers, controlling executivo 
and protective staff, 
458 

,, appointment of, 451, 

454 

„ meaningof‘*a,”‘*tlie,” 

and “ specially em¬ 
powered,” 455 

,, legal powers of, 470 

,, powers under sec. 71, 

473 

,, » to compound 

offences, 473 

,, ,, to conduct 

prosecutions, 
476 

,, 5 > to make con¬ 

tracts, 477 
obligation, of, not to 
trade, &c., 460 

,, legal protection ex¬ 

tended to, 467 

,, offences against their 

authority, 479 

,, obstruction of, in 

duty, 480 

,, powers of receipt and 

expenditure of pub¬ 
lic money, 477 

,, false personation of, 

481 

,, criminal offences by, 

465 

j, misconduct of, 466 

see also Service. 


Forest- 


J’orest 


owner, his right, 294 

> > his duty to right-holders, 
299 

>> right to share the pro¬ 
duce, 297 

>» right to restore a mined 
forest, 296 

>» right to proper manage - 
mont, 294, 295 

^ight-holder, see llight-holdcr. 


Forest Rights, origin of, in India, &c., 
280 

,, do not amount to a 

share in the forest- 
estate, 285 

i., „ ill ]Madras, note about, 

237 

„ for life or lives, 325 

,, cannot ho accurately 

valued, 311, 312 
,, not transferable, 323 

,, personal need the 

measure of, 201, 
323 

,, list of. 319 

,, subject 1 0 toll or pay¬ 

ment, 325 

,, see Eight,Easement,&c. 
Forest Service, organization of, 449 
Forest Settlement, 260 

„ ,, remarks on, 312 

„ ,, officer appointedj 

260 

,, ,, claims to land, 

262, 

,, „ claims to rights 

or easements, 
266 

,, ,, eiiouiry how 

held, 265 

,, ,, appeal, 209 

,, ,, close of the, 273 

,, ,, power of res 

vision, 271 

Forfeiture, 132, 206 

,, of shave in produce foT 
failure of service, 400 

Fraud, 25 

Frauds (timber) in Burma, 437, note 
Fuel, "Wood-rights. ' 

Fungible ‘‘things,” 37, mtc 


G, . 

% 

Game laws in India, 71 ^ 

Gazette, The, 260, note 
German law of regulation, &c.y of 
forest rights, importance of, 311 
Goats, laws regarding exclusion of, 
from forest, 350 , 





INDEX. 


Government (India) can be sued, 204 
its property liable, 204 
,, property in general, 202 

,, property in India, heads 

of, 205 

,, Ancient State rights of, 

205 

,, ownei’ship of land, 206 

. of minerals, 

?> ” 

209 

,, of waste 

’’ lands, 211 

, of roads and 

’’ canals, 218 

,, under Land 

Acq. Act, 
220 

Grant of rights, 272 

,, interpretation of, 324 
Grass-cutting rights, 335, 359 
Grazing, see Pasture. 

Guarantee, 39 

H. 

HarbouiiiifC offe.iders, 431 
Hazara Forest Regulation, 241 
Himalaya, flocks grazing in the, 333 
Homicide, not culpable, 114 
,, negligent, 114 
see Culpable. 

House-breaking, 122, 123 
Humus, right of collecting, 361 
Hunting, riglits of, 71 
Hunting and fishing rights, 364 
Hurt, “simple” ami “grievous,” 116 


Information to B'. officer, 399 
,, sec Aid. 

Insane person, trial of, 179 
‘‘Intention,” 23, 99 
Interest on money debt, 41, 42 

„ rate of, in valuation of lights 
and the corajioiisation for 
them, 373, 383, 384, 388 
InteiTuission (exercise of easement), 84 
International law, 11 
Interpretation of Acts, &c., 22 
,, of grants, 324 
Intemiption (exercise ot easement), 84 
Intimidation, 124, 125 
Intoxication, eflect of, 24 
j Investigation by police, 155 
I Irregularity (procedure), elfect of, 181 


Joinder of charges at trial, 163 
i Joint liability (contract), 39 
I ,, ownership, 63 
! Judgment, the, in criminal cases, 171 
I Jam, see Shifting Cultivation. 

I Jura in re and in rem, 18, note 
i Jurisdiction of Criminal Courts, 143, 
! 144 


K. 

Kdnara case, the, 214, 286, 339, note 
Kangra forests, case of the, 225 
>> grazing customs of, 333, 334 
Khot estates, forest lands in, 242 


I. 


<< Jllegal,” meaning of, 97, 481 
Illegal gratilicatiou, sec Bribery. 

j , order, see Subordinate. 
Jjupryjsible contract, 45, 5b 
Imprisonment, 132, 133 

in forest v^ases, 432 


Indian Penal Code 93 

111 forest c-ases, 401, 
'' 423 


Indispensable casement, 3/0 
Information to magistrate and police, 


151 


L. 

Land “at the disposal of Govt.,” 2‘-7 
Acq. Act, procedure under, 220 
grant of, in compensation tor 
rights, 371 

, claims to, w’ithiii the forests, 262, 
264 

case of Himalayan forests, 263, 
note ' 

-lidding by forest oilicers, 461 
-revenue, remissiou of, as com¬ 
pensation, 375 







INDEX. 


Lapse of time, effects of, 27 
I^Aw, why Forest Officers study, 1 
>, its basis, 6 

j> kinds of (public, private, &c.), 9 
f, forms in which it is current, 18 
>, recognizes rights and obligations, 
5-7 

>, rules of interpretation, 22 
j, all persons supposed to know, 20 
>j not resorted to when force of 
contract, &c., suffices, 452, 
457 

Lease of forests, forest officers not 
allowed to be interested in, 460 
Legal protection, see Protection. 

legally bound,*’ 96, 07 
Legislation in India, remarks on, 307 
Liability ‘‘joint and several,” 39 
>» no criminal, by reason of re¬ 
lationship, 130 

j> of forest officer to civil or 
criminal action, 467, 468 
of master for act of servant, 
40 

Licences [toUmnee of French’law), re¬ 
marks about, 272, 273 
not mentioned in Forest Acts, 
273 

»j see also Privilege. 

^^irnitation. Law (or Statute) of, 66, note 
j> of time for criminal pro¬ 
secution, 135 
5CC a/so Right. 

Lii|^uidated damages,” 31 
Litter rif;hts, 335, 360 
Local government (meauing of), 195 
‘‘Local” law, 94 
Lopping riglits, 335, 360 
^ost article, title of finder, 68 



' !Marks, sc^e Boundary. 

! Man-iage, offences connected with, 124 
Minerals, right to, 209, 210 
Jilinor produce, rights to, 337, 363 
Misappropriation, criminal, 119, 426 
Mischief, 121 

,, serious forms of, 428 
Misconduct, see Commission, Forest 
Officer. 

Misdemeanour, 92 
Mistake, money paid by, 49 
,, of fact, of law, 25 
Mixtiu-e of goods, 70 

,, in forest cases, 438 
Money, payment of compensation in, 
372, 375, 399 

Mouth (calendar), 136, note 
Mortgage, 77 

^Mountain countries, protective forest 
in, 248 

iMoveablc—immoveable things, 37 
,, as rogaixls theft, 118 
Murder, 114 


N. 

N^azul property, 205, 206 
Necessity, act under stress of, 104 
,, casement of, 80 
Need, actual, the limit of easement, 
291 

Negative easement, 81 
I Negligence, 24, 96 
I “ Non-bailable’* case, 154 
! Non-cognizablc case, 153, 154, 159 
NovallOy 54 

Nuisance not justified by time, 113, 
note 


M. 

^L'tgisti-ate, 144 

5> his powci-s, 146 

executive powers, 149, 15( 

^^talice, 96 

see Forest, 
quoted, 199 

^ (property') criminal law of, 104 
415 

** J'egLstratiou of (timber), 414 


0 . 


Oath of service, 459 
,, sec Affirmation, 

Obligation, see Right. ' 

Occiqmtio^ 65 

“Occupation”'of person, claiming an 
easement, why recorded, 321, note 
“ Od’enoe,” as detiued in L P. Lode, 
94 


as (Icfiucti Code, 


142 








INDEX. 


Offence made up of parts, 97, 9S 
Offences, groups of, described, lOS 
,, against human body, 113 

,, „ property, 118 

,, ,, authority of jinblic 

servants, 111, 479 
,, ,, the State, &c., 108 

,, cJassilied for procedure x>ur- 

2 )oses, 153 

,, prevention of, 158 

„ „ (forest), 399 

,, (forest) described, 400 

,, special, under Forest law, 404 

,, Forest OfHcers may compound, 

473 

Official secrets, revelation of, 109 
Omission, sec Act. 

Orders, executive, legal force of, 21 
Ownership, idea of, 7, 64 

,, extent of, physical, 73 

,, legal features of, 72 

,, aggregate of rights in, 74 

,, remains though some 

rights be parted with, 
74 

,, restriction of, in the public 

interest, 75 


P. 


Parties to a dealing, 38, 39 
,, change in the, 40 

,, to contract, 43 

Pasture, area recpiisito per head, 353 
,, in mined forest, 354, 355 

„ Eight of, 332, 348 

,, regulation of (herdsman, 

bells, &c.), 358 
„ season of, 358 

Pa;i^ment, place and mode of, 52, 53 

Penalties of special kinds in Forest 
law, 434 

Penalty (in bond), 31 

,, special rule in forest bonds, 
400 

Performance, 52 
Personal servitude, 81 
Persons,'’ ps regarded in law, 6 
,, various capacities of, 7 
‘^normal,” ‘‘artificial, 
&c., 32 


‘‘pERSOx^rs,” disabilities of certain, 32, 
33 

Petition of right, 31 
Pigmde case, the, 324 
Place of trial, 160 
Police, statement made to, 160 
Positive easement, 81 
Possession (in general), 58 
,, continuous, 58 

,, things regarded as capable 

of, 61 

,, constructive, 59 

,, derivative, 60, note 

,, by representative, 59 

,, by tenant, nature of, 60, 61 

if by joint owners, 63 

,, in case of easements, 62 

,, legal consequences of, 64 

,, its importance, 67 

,, loss of, 63 

,, summary remedy for loss, 

67 

,, (under Criminal Procedure 

Code), 67, note 

„ as affecting crime of 

“theft,” 120 
Pound (cattle), 441 

Powers of magistrates, &c., 144, 147, 
149 

,, of forest officers, 455 
Pre-emption, 78 
Prescription, 27, 65 
Prescriptive right, sec Right. 

Presents to officials, 463, note 
Prevention of crime, 140, 158 

,, of forest fire and offences, 
398, 399 - . ' 

Preventive aiffion of law, 28 
Private law (civil), 9 
,, forests, 243 

,, . submission of, to con¬ 

servancy hy vobin- 
tary action, 244 
,, iutcrforcnco with, in 

public interest, 245 
,, European law regard¬ 

ing, 248 

,, Communal forests, &c., 

247 

See Mountain, Protective Forest, 

“ Privilege ” (licence iu forest), note 
on the term, 281, note 
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Procedure, sec Criminal, Forest Settle¬ 
ment. 

Processes, criminal, 153 
Proems verbal, 474, note 
“Proclaimed oli’ender,” 155, 156 
Produce-easements, remarks on, 85, 86 
“Protit a prendre,’’ 79 
Prohibitions (F. A. sec. 29), effect of, 
194, 276 

Promise, legal meaning of, 43 
PuoPKUTV of Crown, 35, note, 203 
,f of State, 35, 203 

», of Government (India), 203 

a real and personal, 37 

private, how affected by 

cotiquest or cession of 

province, 204, 205 
j, forest regarded as a special 

form of, 4 

i, offences against, 118 

i , prod need at a criminal trial, 

437 

>T see Ownership, Marks, Go¬ 

vernment, Right, Con- 
liscation, &c. 

Proposal, 43 

PiiosEcuTiox, advice about, 136 

f, ])ower to conduct, 180, 


PnoTECTioN direct, 398 

,, extended to forest officers 
by law, 467 

i ,, of rights in general by 

I law, 27 

“ Protective ” forests—Indian law, 243 
,, European law regarding 

protection of mountain 
sloi)es, &c., 248 

,, French law of rchokonent 

and regazonnement, 248 
,, Germaii law, 253 

,, Italy, 256 

,, Switzerland, 257 

PnounjiON, his views and rer.l meaning, 
285 

Public law, 9 

,, purpose, land required for, 220 
,, servants, offences against lawful 
authority of, 110, 479 
,, service, general nature of, 450 
Punishments (criminal law), 131, 132 
,, see Penalties, ke. 


Q. 

Quasi-contract obligation, 49 


476 

j, of Forest Officer for offi¬ 
cial act, 468, 469 
Prosecutor, the Public, 180 
PnoTEcTED Fouest, liistury of provi¬ 
sions about, in 
Indian Forest 
Act, 231, 232 

„ none in Burma 

or Madras, 276 

M legal steps to con¬ 

stitute, 276 

,, cannot be effi¬ 

ciently settled, 
235 

)> misuse of the pro¬ 

vision, 235 

iy cases where use¬ 

fully applied, 
p 236, 237 

^^OTECTiON (legal) of forests, 394 
>» of produce in transit, 406, 

409, 411 

>> indirect, 394 


R. 

Mb (Bombay), 336, 361 
PaJeh (Panjab), 217 
Real easements, 81 
Reboisement, law of, in France, 248 
Receiving stolen property, 121, 427 
Recognizance, 153, 7iotc 
Record of forest rights as admitted, 321 
,, ,, proposed form of, 

275 

Reduction, see Right. 
llegazonnenicnf, sec Reboisement. 
Registration of timber marks, 413 
Regulation of exercise of rights, 344 
Regulation, &c., Gornmn law of, 376 
,, Bix Ajmer, &c. 

Remedial action cf law, 28 
Reserved Forest, legal constitution 
oi; 260 

^^ object of, 365, note 

Lea nulUns, 65, 66, note, 68 

in case of timber, 427 










Reveiiiic (Forest), recovery of, 476, 477 
Revision (Cr. Proc. Code), 176 
,, sec Forest Settlement. 
Revocation of ]n*oposal in contract, 43 
Right (and oldigalion), general idea 
of, 7 

,, legal, and its elements, 17 
,, moral, 17 

,, arising out of human dealings 
and events, 23, 42 
,, wliat it consists in, 41 
,, how made effective, 51 
,, how it ceases, 53 
,, in land, question of, in India, 
211 

,, of property, 64 
,, over things, not being ownership 
right, 77 

,, of easement, servitude, &c., in 
general, 78 

Right of uskii in the fouest, 

,, separation of, essential to good 
management, 231 
,, legal basis of, in India, 280 
,, indefinite character of, 299 

,, sjjecial features of, 283 

,, inherent limits of, 286 

,, European aiithonties on the I 

subject, 302 

limitation beneficial to both 
sides, 288 j 

value of, in Europe and in India, j 
313 

,, actual need as measure of, 291 
,, in relation to other means, 291, 
292 ‘ 

,, always confined to a fixed pur- ! 
pose, 332, 333 

,, destructive light not recognized, 
283 

,, may be “ real ’’ or personal 
in India, 234 

„ may be subject to some pay¬ 
ment, 325 

,, itself not transferable, 324 

,, produce of, not ordinarily .sale¬ 

able, 323 
list of, 319 

not called ‘‘easements” in 
Forest Acts, 318, note 
burden of riglits, 29o, 

369 


Right of User ix the Forest, i 
,, suspension of, ns penalty, 435 
,, provision for in “ working- 
scheme,” 299, 365 
,, Se'itlement of, 265 
,, effort made to discover, 261 
,, not claimed or discovered, are 
extinguished, 261 

,, if admitted, how dealt with, 
265 

,, proposed form of register of, 
275 

,, transferred from forest, 265 
„ legal status of place of transfer, 
267 

,, new rights cannot grow up, 271 
,, practical infringement of rule, 
326 

Right claimed in forest, to land, 
262 

Right of way, 315 

,, to extract timber across private 
land, 316 

,, to water-course, 317 
,, to use of water, 317 
,, none aiises from practice of shift* 
ing cultivation (jiim, &c.),^ 
338 

„ Sec also Wood, Litter, Pasture, 
&c., Self-Defence, Easement, 
Definition, Regulation, Buy- 
' ing-out, &c. 

Right-HOLDER, what he is entitled to, 
289 

,, limit of his right, 289, 

291 

,, not a oo-bwner of 

forest, 284 

“sparing the forest,” 

292 

Sec also Forest-Owner. 

Riot, 109 

River, law of alluvion, 207, 208 
,, timber floating, incidents of, 
407 

,, (and bank.s), control of, 411, 412 
“ River- Rules,” 411 
lioacls (public), law about, 219. See 
Right of Way. 

Robbery, 119 
‘‘Royal” trees, 207 

rules about, 242 
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Eules made under autliority of law, 20 
,, legislative and executive not to 
1)0 mixed, 197 

M under Forest Act, remarks on, 
192 

,, sec River, Protection. 

M for regulating rights in exercise, 
344 

,i of Service, &c., legal force of, 
21, 452 

,, legalized by Ind. Councils Act, 
189 


S. 

Sale of produce of right, 322, 823 
M combination against, 481, note 
ij obstnictiou of lawful, 481 
Sale-hammer, sec l^Inrk. 

Salvd re substantia ^ meaning of, 287 
Salving timber, 415 

»* ,, rules for, 419 

,, fees, 422 
“Sanction,'’ 5, 19 
Saw-pits, 413 

Search warmnt, 156, 157, 472 
Secretary of State for India can be 
sued, 32 

Security for good behaviour, 158, 457, 
note 

“Seisin,” Seised,” 57, note 
Seizure of illicit produce, 436 
Self-defence, right of, 105 

>1 act ill excess of, 115, note 
Sontonce, how executed, 172 

j» can be enlianced on “ve- 

vision,” 177 

' ^40^^'^^ taster’s liability for act of, 

public, its nature, 450 
»» Ibc Forest, its organization, 

454 

»» duration of, 453 

* ’ public and private, diil'eience, 

'J»'vient estate, 81 

«jvitude, term expltiiued. 81. Sec 
Settl 

wnent of riglits essential, and not 
Usury merely, 231 


493 

Settlement of Protected Forest not 
complete, 285 

,, see Forest Settlement,Right. 

Set-otf, 55 
Several, see Joint. 

Shifting cultivation not an easement, 
nor gives title to land, 84, and notc^ 
338 

** Special ” law, 93, 94 
‘‘Specific performance,” 29, 30 
S])ec}Jicatio, 70 

Stair (forest ofticers), the, controlling, 
&c., 458 

State, the, as a corporation, 35 

,, reasons for its owning forests, 36 
Status, and family rights, ^ot dealt 
with, 16 
Statute law, 18 
Strcunutzuiig, 335, 261 ♦ 

Subordinate, obeying illegal order, 100, 
468 

Summar}" trial, 167, 168 
Summons, the, 154, 155 
“Summon.s-case,” 154, 167 
Surety, liability of, 39 

,, under Cr. Pro. Code, 153, note 
Suspension of Forest Oflicer for mis¬ 
conduct, 457, 466 
,, see Right. 

Sutlej River» waif rules on, 417 


T. 

Tender of payment, &c., 53, 54 
Terms, see Definition. 

Theft, 118 

,, forest cases of, 426 
Thikgs, regarded by law, 6, 7 

,, classification of, 36 

,, rights of pci-sons over, 57 

,, easements over, 77 

Timber awaiting disposal, 420 
,, exti-actioii of, lOVcr land, 317 

„ tioating^ account of, 416 

,, sec Protection. 

Time, calculation of, 53, note 
,, reckoning in crimi»'al cases, 136, 
nx)(c 

,, lapse of, its effect, 27, 58 
Torches, 847 





INPEX. 




Tort, 49. 

wliat nets amount to, 50, 44/ 
Trading prohibited to Forest Offieere, 
460 

Transfer of property, 72 

of rights, 266, 267 
,, see Sale. 

Transit, sec Protection. 

Treasure-trove, 69 

Tree-planting ^vill not supi^ly the place 
of forest estates, 4, note 
in another’s soil, 70 
Trees ’ ‘ Koyal,” 207 
TRESPASS in house, lurking, &c., 122 
criiainal, 122 
' in forest cases, 400, 401 
,, civil law of, 447 
,, see Cattle. 

TniAL (criminal), 160 
,, place of, 161 

formal preliminary enquir)% 163 
r, before Sessions or High Court, 
168 

,, summary form of, 167 
summons-ease, 167 
of warrant-case, 167 
second, under certain circum¬ 
stances, 173, 174 
Trust, see Breacli. 


U. 

Undue influence, 25 
Uniform (official), 459 
IJnixcrsiias bononcm^ 35 
Unlawful assembly, 109, 430 
Unlimited easement, 84, 290, 306 
Unmarked, see Waif. 

User, right of, see Easement, Right. 
VsucapiOj 65 
Usufruct, 78 

^ duty cf holder, 287 


y. 

Valuation of forest easements, 372 

of land or other means of 
compensation, 37^ 


Valuation (in comiiensating forest ease¬ 
ments) under German law, 
381 

Vexatious charge, compensation for, 
182 

seizure or arrest, 461 
“ Village community ’’not a corporation, 
34, note 

,, how far may be 
regarded as a 
dominant ” 
estate, 82, 83 

Village fokest, 237 

j) Burma, 239 

’’ policy of Madms 

against, 240 

j constitution of, 277 

rights ill assigned 
forest, 278 

Village rights not to be recorded en 
masse j 271, 326, 333 
Voidable, void, 26 
Voluntaiy, 23, note, 99 


W. 

Waif timber, 68, 417 
Warrant, the, 155 
,, see Search. 

,, -case, 15-1,166 

Waste Land (India) at first ignored. 3 
j, Government is owner of, 

211 

Act for settling claims 
over, 215, 218 . 

use of, does not neces¬ 
sarily imply ownership, 
215 

disposal of, at L. Be venue 
Settlement, 216 

j consequences of neglect 

of, 218 

j how regarded in forniei 

days, 282 

basis of Forest Law, 225 

)» 

Way, see Bight. 

Whipping (Act VI. of 18C4), 134 
Will, 23 

Windfall (timber) in rivers, 418 
Windsor Forest, 187, note, 203 
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A^ood-rights for building, &c., 327, 
345 

,, for boiling aiichj kilns, 

&c., 331, 347 
,, dcadwood, 330 

,, for fuel, 329, 347 


Wood-rights for implements and in¬ 
dustries, 328, 346 

“ Workiiig-scbeme” in relation to forest 
easements, 299, 365 
Wrong affecting the public, 91 
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THE END, 
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